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DEPARTMENT OF THE INTERIOR Advisory Committee (RMAC) was held  recormendations prepared by the
in Lakewood, Colorado. {See Notice of working panels, MMS"® task of drafting
Winerais Management Service Meeting, 50 FR 52385, Dec. 23, 1985). The  proposed valuation regulations has been
Bursau of Land Ma: t RMAC, which is composed primarily of  enhanced significantly. In preparing
nagemen representatives from States, Indian these proposed regulations, MMS has
30 CFR Parts 202, 203, 206, 212, and Tribes and allottees, and the coal, oil, carefully considered all of the
218 and gas industry, was charged with the  discussions which occurred at the
' respansibility of advising the Secretary  varions meetings, regardless of whether
43 CFR Part 3480 of the Intetior about the form and ﬂ)qmmin.n’ofthem
content of changes to the MMS' warking panel reports or by the full
Revision of Coal Product Valuation regulations governing the value. for Committee. MMS also has considered
Reguiations and Related Topics royalty purposes, of coal. oil, and gas the written and oral comments from the
AGENCY: Minerals Management Service fmd“‘:ﬁm from Federal and [ndian public an the drafl Me’n:n d&mme b
] eases. presen
(MMS), Interior. At the first RMAC meeting, the E:om mlst::ptx:ci:les m,tﬁgd v
AcTION: Notice of proposed rulemaking. Coax:‘;i}t;ee ask:;: dtlie Se?'etal? to work and dedication of a large number
wi mulgation of proposed willing
summAry: This proposed rulemaking va]nationpr?gnhﬁms nntilpthe fj;’ﬁﬁ'm goal “m
provides for the amendment and Committee had an opportunity to review  and impraving the regulations governing
clarification of regulations governing the  the jssues and make its the valuation. for royal xsoes of
valuation of coal for royalty purposes. recommendations. The Secretary agreed m;Lai‘ll. m;' 0 tgd WﬁPm'g%m '
The regulations being amended affect to the request, and in response to the Fede;l and 133; P leau’caon
Federal coal leases and Indian (Tribal Committee’s request, the MMS made " an
and allotted) coal leases [except leases  available to the RMAC its latest drafts The policy of the D'P‘m; of the
on the Osage Indian Reservation, Osage  of regulations governing the valuation of Interior is, whenever practicable. to
County, Oklahoma). coal, oil, and gas, and those governing afford the public an oppartunity to
In addition. the proposed rule transportation and processing participate in the rulemaking process.
establishes definitions related to the Accordingly, interested persons may

valuation of coal covered in Subpart F of
Part 206.

The purpose of this rulemaking is to
update, consolidate, and clarify existing
regulations in order 10 provide industry
and the public with a comprehensive
and consistent coal valuation policy.
DATES: Cornments must be submitted on
or before April 15, 1887. The hearing is
scheduled to be held on: March 3, 1987,
8:30 a.m. to 4:00 p.m., in Denver,
Colorado.

ADORESSES: Written comments may be
mailed to Minerals Management
Service, Royalty Management Program,
Rules and Pracedures Branch, Denver
Federal Center, Building 85. P.O. Box
25185, Mail Stop 660, Denver, Colorado
80225, Attention: Dennis C. Whitcomb.

The hearings will be held at the
following location: Deaver—Sheraton
Airport Hotel, 3535 Quebec Street,
Denver, Colorado.

FOR FURTHER INFORMATION CONTACT:
Dennis C. Whitcomb {303) 231-3432,
(FTS) 326-3432.

SUPPLEMENTARY INFORMATION: The
principal authors of this proposed rule
are Ear{ Cox, Herbert B, Wincentsen.
Thormas J. Blsir, Stanley J. Brown, and
Williarn H. Fetdmiller, of the Royalty
Valuation and Standards Division of the
Minerals Management Service (MMS)
Lakewood, Colorado; and Peter |.
Schaumberg of the Office of the
Solicitor, Washington, DC.

1. Introduction
On January 9 and 10, 1988, the first
mee.ing of the Rayalty Management
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allowances. At the same time, MMS
wmade copies of thote same draft
regulations available to the public (51
FR 4507, Feb. 5, 1968, and 51 FR 7811,
March 8, 1996). Public comment on tha
drafts was requested both in written
form and at a public meeting held in
Lakewood. Colorado, on March 19, 1986.

The RMAC formed three working
panels to review the draft coal, oil, and
gas rules, and the transportation and
processing rules related to each product.
Between January and October 1988, the
various working panels held several
meetings to review the draft rules. The
working panel meetings were published
in the Federal Register and the meetings
were open to members of the public,
many of whom participated actively.

Each of the three working panels
prepared a detailed set of
recommendatinns to the RMAC. These
were reviewed at the RMAC meetings
held July 28-30, 1988, and October 20-22,
1988. The RMAC was unable to approve
the reports of both the oil and the gas
panels for transmission 1o the Secretary,
which, by the terms of the RMAC's
charter, required a two-thirds vote of the
Committee membership. The RMAC did
approve, for submission to the
Secretary, a set of recommendations
regarding certain of the provisions
contained in the coal valuation
regulations.

MMS representatives were present at,
and participated in, all meetings of the
RMAC and the working panels. As a
consequence of the extensive discussion
between members of the groups
representing the States, Indians, and the
industries, and the detailed written

F4701.FMT...[16,30]...4-15-86

submit written comments, suggestions,
or objections regarding the proposed
rule to the location identified in the
ADORESSES section on this preamble.
Comments must be received on or
before April 15, 1987. A public hearing
will be held on the date and at the
location identified in the DATES and
ADORESSES sections of this preamble.

I1. Purpose and Background

The Minerals Management Service
(MMS) is proposing to revise the current
regulations regarding the valuation of
coal to accomplish the following:

1. Consolidation of the existing
regulations currently at 30 CFR 203.200
and 43 CFR 3485.2.

2. Creation of regulations consistent
with the present organizational structure
of the Department of the Interior. (The
existing regulations were issued when
product valuation for coal was
performed by an organization that is
now part of the Bureau of Land
Management (BLM].}

3. Placement of the coal product
valuation regulations in a format
compatible with the valuation
regulations for all leasable minerals.

4, Clarification that royalty is 1o be
paid on all consideration received by
the lessee, less applicable allowances,
for production removed or sold from the
lease.

5. Creation of regulations to guide
lessees in the determination of
allowable washing and transportation
costs for coal to aid in the calculation of
the proper royalty due the lessor.
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When published, these rules would Reguiaton m— (o from mmL A The proposed rules would expressly
mp:ln«vl:l all curently effective coal CFR. gmcep! o8 roted) . recognize, l;fm. ‘;lh:; lwhm the
royalty valuation directives, such as sees 204 almiratee provisions of any In ease, or any
lsh;oae t;t;;:atlnined in nu;nle’guceo’ : "anszu 485201, m&?“u uoa-:: -:5 ltat;xnte om :ﬁﬂ‘&c:i;a lx'x(!hnﬁ leases,

cret MMS, an ogica 348520 "“m,m 205 | St regsletors are.inco e regulations,
Survey C;nservution DivisionO(::w e e These .:'%:-::G.R.. then tltlet let;se. lttmtei_g treaty would
Bureau of Land Management Onshore dundant ®  govern to the extent of the
Operations) dgdsions and crders, and %”“:"‘ e lncons:t;ncy. The same principle would
e e e ey g he B e e St Aaalyds
leases including production from ™. AddNore: ol e acten = - Pro 5 50 and
existing leases. “aoted 1 Subost £ ol | ceaty indcats et des posed § 200 :

This proposed rule is one of several Pat 200, some W rouce & vy m:g;&i;u:::ﬁﬁm&rm
whichhms én&end: to propose in tl§e o e Buaves ot Lo P fures to utablini the royalty value
near future. Other proposed rules will 2 Sectors 20825 |The scmon ¢ mese sec.  Of coAl produced from all Federal and
address valuation of oil and gas, as well 208294 206252 | Wons provdes hew cost d
as allowances for transportation and ey mazec| veweton womioa o e  Indianleases, except Osage Indian
processing of oil and gas. 208268, 200256, | place Vose curenty owd  1eases. However, paragraph (b) would

206257, 2% | & §200200 ot W O incorporate the principle that if the
. di“:‘e‘é%‘;ﬂy‘ggg EF‘I;' mez;;fl;:&d‘y Beret mene| TBMS2a QO ghecific provisions of any lease, statute,
and 208, revise sections in Parts 212 and m :E:E‘: mor m},é’m','.' gi;m f,”.:,'ﬁ&: or
g&%gzxgm%fzmw 1&@«!:?2‘“&:: Tha  sdmivistatve -a'o; treltyptfpt;iti&nlw?'ﬂdgovgnﬁtothe

(Reserved)” 10 creses & new mbpent extent of the inconsistency. This
R Ty R U . WSO i Py

2 ston 2 as leases execu er the

§ 218.201 and Part 202 as § 202.251, servedy” and  Subp s how mipets bor . fro tive date of th regulati
respectively. A new § 203.250 would be righinior v [eisa e Paragraph (c) woeld expmalo;:oﬁfy
added to Subpart F {formerly Subpart E) N 10 Part 212, all lessees that all royalty payments are
g;?z'm' Also, §§ 206.250, 208.251, 1. Secion 212250 ic | Thia technical emendment subject to audit and adjustment. where
206.257, 2!”258: 2@.259: 206.260, 206.261, — Eﬁ:w:: .:: 2m&xmmmmggg§$b:; atite
206.262, 208.263, and 206.264 would be pleces e "Asscciee D~  ongoing audit program of lessees. States
afdded to newly redesignated Subpart F T o oy tare>  also conduct audits pursuant to
{formerly Subpart E) of Part 208. comiswrce wih eter COOperative agreements and delegations

For the convenience of coal lessees, 2 Pat 212, Subpant G m"“  amiieratve  scion  Of 2uthorily as authorized by sections
payors, and the public, the following Wden  lande—(Re | chenges e we of 5 202 and 205 of the Federal Oil and Gas
chart summarizes the effects of the seved)” s amended 10| pet G of Pant 212 0 be  Royalty Management Act, 30 U.S.C. 1732
proposed rule: '&“«“..?.33"’ e e . a3 and 1735. Further, the DOI Office of

" a 208 Inspector General and the General

[all rorm
R aert &8 nowd) Oescriptions
L Redesignatione:
1. Sutparn E. F. snd G of | This  adminstrative  sction
Parts 202, 203, and 208 | permRs 1he Ineerion of a
we  redesignaied Subpwt  E~—"Solkd

reciesigreted
4 206.350, 208.35).
2 Subpart F of Part 212 is | This sdministrative acton 19
recesipraied se H. more

© Part 218
§218.201. within 30 CFR the informa-
fon contained in s pers-
owh

4. Parsgraph 203.200() s | This  adininisiratve  ecton
desighated 0 Pat 202 | rmore appropristely locates
s § 202.250. within 30 CFR the inforne-

son contained in this pera-
greph.

5. Parsgraph 203.200(a} is { This  administrative  acton
redesigneied more appropristely locstes
§ 200.250. within 30 CFR the informe-

Son contaired in this pery-
R

1. Paragraphs  203.200(c), | This action elirinates the ex-
203.200(e),  203.200(N), isting coal procuct veh-
203.200(g).  203.200(M), afion reguistions.

203.203.

ad 2032000 a0 re-
moved.
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These proposed rules would apply the
same valuation standards to coal
produced on Indian lands and coal
produced on Federal lands. Except for
ceats-per-ton leases (which currently
have specific royalty provisions in Title
25 of the Code of Federal Regulations,
see 25 CFR 211.15(c). 212.18{c), 213.21(c).
and 214.10(b)), this is a continuation of
the practices under the existing
regulations. MMS believes the proposed
valuation methods would yield a
reasonable and long-term maximum rate
of return for both Federal and Indian
leases. The basic premise underlying
this methodology is that value is best
de*-mined by the interaction of
competing market forces—the 7/8ths or
4/5ths owner is going to negotiate the
best deal he can to further his own
interests, advancing those of the royalty
owner as well. This would add certainty
to the market place and assure
maximum, long-term revenues to all
parties concerned. Comments are
especially requested on this issue.

F(m.m..-u&m]-.d’lm

Accounting Office {GAO) from time to
time conduct lessee and payor audits.
Hence, all records and supporting
information necessary to support royalty
payments made to MMS must be
maintained for a period of 8 years from
the date of payment. See 30 CFR 212.200,
and 30 U.S.C. 1713 (which is applicable
to oil and gas), the concept of which
would be extended by that rule to coal.

Proposed § 208.251, Definitions, sets
forth definitions applicable to the
propsed coszl valuation regulations as
well =3 the coal trausporistion and
was’ing allowance regulaticas.

Most of the proposed definitions are
straightforward and self-explanatory. A
few of the definitions, however, require
some explanation. Comments are
requested on all definitions because
MMS may adopt any final definition
necessary to ir"plement policy or legal
conclusions made in the formulation of
the final substantive royalty valuation
rules for coal.

*Ad valorem lease” would be defined
as a lease where the royalty due to the
lessor is based upon a percentage of the
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amount or value of the production. This
lease is now the most typical Federal
and Indian lease form. Ad valorem coal
leases are distinguished from cents-per-
ton coal leases, where the royalty is
based upon a dollar amount payable per
ton prescribed in the lease.

“Arm's-length contract” would be
defined as a contract or egreement
between independent, nonaffiliated
persons. The delinition would further
provide that two persons are affiliated if
one person controls, is controlled by, or
is under common control with another
person, or if one person owns an interest
(regardless of the amount), either
directly or indirectly, in another person.
This definition is important to the
regulations because, as is explained
further below, MMS is pmposing that
the gross proceeds under an arm'’s-
length contract would be accepted as
value, Other valuation criteria would
apply to non-arm’s-length contracts.

The thrust of the proposed arm's-
length contract definition is to include
within its coverage only those contracts
between persans who have no affiliation
or interrelationship of any kind that
would cause the contract terms to be
suspect as to their arm’s-length nature,
MMS recognizes that by excluding from
the definition those contracts between
persons where one party to the contract
has any ownership interest in the other,
it is narrowing the universe of contracts
which would fall within the scope of the
definition.

MMS has proposed a definition for
arm’s-fength contract that excludes
references to such matters as “adverse
economic interests” or “free and open
markets” because the inclusion of such
sometimes subjective concepts would
take a [essece’s determination that its
contract was arm's-length subject 1o
uncertainty. The advantage to the
proposed definition is that it would be
almaost purely objective, and lessees and
other payors would have assurance that
if they pay royalties on the basis of
gross proceeds from an arm’s-length
contract, the rayalty valuation would
not later be susceptible to
redetermination.

MMS would like commenters to
address whether a list of items could be
developed which could serve to define
an arm’s-length contract. Specifically, is
there a list of questions which a lessee
could answer which would lead to an
objective determination of whether it
was an arm'’s-length contract? Possible
questions are: (1) Is there a common
equity interest between the parties to
the contract; (2) is there common control
of the parties to the contract; (3) was
there a consolidated tax filing by the
parties to the contract. MMS would like

$-094999 0105(0TY(14~-JAN-87-14:38:14)

commenters to address whether the
development of such a list is possible
and what questions should be part of
ihe list.

The term “gross proceeds” is another
term important to the regulations
because it would be a common royaity
value determinant. Gross proceeds is
proposed to be defined as the total
monies or other consideration paid to a
coal lessee, or monies or other
consideration to which such lessee is
entitled, for the disposition of coal.
Gross proceeds would be defined to
include payments to the lessee for
certain services such as crushing,
storing, mixing, loading, treatment with
chemicals or oil, and other coal
preparation that the lessee is obligated
to perform at no cost to the Jessor. Gross
proceeds also would be defined to
include: payments or credits for
advanced prepaid reserve payments, or
advanced exploration or development
costs, subject to recoupment through
reduced prices in Jater sales; take-or-pay
payments; and reimbursements where
the purchaser reimburses the seller, or
pays any costs on behalf of the seller,
for such items as severance taxes and
income taxes. In the proposed
regulation, MMS has proposed language
in brackets to exclude two types of
reimbursements which otherwise would
be included in the definition of gross
proceeds, i.e.; reimbursements for
Federal black lund fees and
reimbursements for abandoned mine
lands fzes authorized by the Surface
Mining Control and Reclamation Act of
1977, 30 U.S.C. 1201 et seq. MMS
received several requests to exclude
these fees because the Federal
Government effectively could increase
royalties by increasing the fees. The
MMS recognizes that similar arguments
could be made about other items which
are proposed to be included in the
definition of gross proceeds and the
exclusion of Federal black lung fees and
abandoned mine lands fees could set a
precedent for the exclusion of other
items. The MMS also recognizes that the
exclusion of these two Federal fees
would lead to a reduction in royalty
collections. MMS specifically requests
comments on these issues.

The definition of gross proceeds is
intended to be expansive to ensure that
it includes all the benefits flowing from
the purchaser to, or on behalf of, the
seller for the disposition of the coal,
with the possible exceptions noted
above.

“Lessee” would be defined as any
person to whom the United States, an
Indian tribe, or an Indian allottee, issues
a lease, and any person who has
assumed an obligation to make royalty
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or other payments required by the lease.
MMS also is proposing to expressly
include in the definition all persons who
may have to make royalty payments.
This would include all persons who
have an intereet in a lease as well as an
operator or other payor, including in
some instances the purchaser, who has
assumed a royalty payment
responsibility by contract or other
agreement with the persons who have
the actual lease interests. By using this
broad definition for the product
valuation regulations, it would not be

to use multiple terms such as
lesseelpayorl operator throughout the
rules. This definition is not intended to
change any contractual obligations
under the lease instrument between the
lessor and the current or original lease
holder, except as it pertains to royalty
valuation.

MMS would like commenters to
address whether other terms used in
these proposed regulations need to be
defined.

Proposed §§ 206.252, .253 and .254 are
sell-expianatory and straightforward.

Proposed § 208.255, Coal subject to
royalties—general provisions, sets forth
general policies regarding what coal is
subject to royalty and which payments
made to a lessee are subject to royalty.
Proposed § 208.255(a) requires that
royalty be paid on all coal used by the
lessee, whetter the coal is used on the
lease or off the lease. An example of
such usage by the lessee includes coal
used for drying purposes when coal has
been washed, or coal used for space
heating in buildings, offices,
warehouses, or other lessee facilities.
Proposed § 208.255(a) requires that
royalty be paid on coal avoidably lost,
which determination is made by BLM.
Proposed § 206.255(b) expresses MMS
royalty policy regarding insurance
compensation for coal unavoidably lost.
MMS considers insurance payments to
be proceeds an which royalties must be
paid. Proposed § 208.255(c), which
requires royalty payments on coal or
coal products recovered from waste
piles or slurry ponds, is a continuation
and clarification of existing policy
contained in the existing regulations at
§ 203.200(k). Royalty on coal recovered
from waste piles or slurry ponds would
be based on the current terms of the
lease. Therefore, even if a lessee had
initially extracted the coal from the
ground under an earlier cents-per-ton
royalty term, coal now recovered from
waste piles or slurry ponds would
require royalty on an ad valorem basis,
if the lease royalty is now an ad valorem
rate.
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Propesed § 206.256, Quality and
quantity measurement standards for
reporting und paying royalties, requires
that lessees for ad valorem leases report
coal quality parameters of coal Btu’s,
percent sulfur, and percent ash. Coal

vality markedly affects coal values.

ften, if the coal shipped to a utility
deviates from contract specifications, a
price penaliy will be levied against the
shipper (lessee). When the lessee
reports those lower values to MMS, the
MMS must be aware that those lower
values were caused by coal quality
problems and are not necessarily an
underpayment. This may avoid MMS
investigations or audits triggered as a
result of unexpectedly low values being
reported from a particular lease or area.
Coal quality and quantity information
would be reported on forms already
required for submittal under 30 CFR Part
216. Additionally, coal quantity
information would be submitted on
Form MMS-4014, Report of Sales and
Royalty Remittance, already required
pursuant to 30 CFR Part 210.

Proposed § 208.257, Point of royalty
determination, would provide that, for
royalty purposes, coal quantity and
quality will be compuied at the point of
royaity measurement which BLM
prescribes for lesses. This section would
provide also that coal added to
stockpiles or inventory at the mine does
not require payment of royalties until it
is later sold or disposed of. However, if
the stockpile gets {arge, MMS may ask
BLM or BIA to increas~ the lease bond
to protect the lessor.

Proposed § 206.258, Valuation
stendords for cents-per-ton leases. The
proposed regulations would distinguish
between two classes of leases for
royalty purposes. Section 206.258 would
establish procedures to calculate
royalties for those older coal leases that
provide for the calculation of royalty on
a cents-per-ton basis. Section 206.259,
discussed below. would establish the
procedures to determine the value of
coal for the increasingly more common
leases that require payment of royalty
as a specified percentage of that value
(ad valorem leases).

Existing Federal cents-per-ton leases
are being readjusted to ad valorem
leases as their current twenty-year lease
terms end. See 43 CFR 3451.1.

Proposed § 206.258(b) would basically
continue the existing requirement of
$ 203.200{e) that the royalty for coal
from a cents-per-ton lease is based on
the dollar amount per ton prescribed in
the lease. In other words, the royalty is
the prescribed rate multiplied by the
fonnage. The proposed rule would
specify, however, that the tonnage upon
which the royalty rate is applied would
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be the actual volume measured in tons
which is sold or used, including coal
which is avoidably lost. This is a
clarification of the existing requirements
now contained at § 203.200(e). The
valuation procedure prescribed in this
section would upply whether the sales
contract or other sales agreement is
arm’s-length ot non-arm’s-length.

As the terms of cents-per-ton leases
become subject to readjustment, the
royalty provisions of those leases are
being changed to an ad valorem basis
for royalty computation purposes. In
many instances. coal mined before the
readjustment date will not be sold until
after that date. Paragraph (d) of
proposed § 208.258 would provide that if
coal is sold within 30 days after the
readjustment date, then the royalty
would be computed on the lease's old
cents-per-ton basis. For all sales that
occur after 30 days. no matter when the
coal was mined, royalty would be
computed on the new ad valorem basis.

The provision that roya'ty be paid for
excess inventory in existing § 203.200{e)
would be discontinued. This provision is
inconsistent with a procedure whici
requires cormputation of royalty based
upon the volume at the sales point.
However, MMS is proposing to add
language in § 208.257, discussed above,
that expressly notifies the lessee that its
lease bond may be increased to cover its
royalty obligations for coal in stockpiles
that is deemed excessive for normal
business purposes.

Proposed § 206.259, Valuation
standards for ad valorem leases,
basically would establish a three-part
process for royalty valuation. Paragraph
{a) would state expressly that the value,
for royalty purposes, of coal production
would be the value of the coal
determined pursuant to § 208.259, less
applicable allowances for coal washing
{$ 206.280) and transportation
(§ 206.262). However, as explained
further below, lessees would not be
allowed to report & net number for the
royalty value {i.e., value less
allowances), but would be required to
report the allowances separately on the
Report of Sales and Royalty Remittance,
Form MMS—4014. Lessees would not be
entitled to deduct allowances in all
situations (see discussion below).
Paragraph (b) would retain the basic
approach of existing § 203.200(f) that the
value of coal sold pursuant to an arm’s-
length contract is the gross proceeds
accruing, or which could accrue, to the
lessee. As explained below, this value is
subject to certain adjustments and
allowances. If a contract does not meet
the criteria for being arm’s-length (see
the definition in proposed § 208.251),
then it is, of course, non-arm's-length.
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Non-arm’s-length contracts are treated
differently for valuation purposes,
depending upon whether such a contract
is comparable to other arm’s-length
contracts.

If the disposition of coal production
from an ad valorem lease is not
pursuant to an arm's-length contract,
then the lessee must determine value
using certain benchmarks. This
valuation process would be used in the
following circumhstances: When there is
no contract for the sale of coal: when
coal is used in its entirety intra-
company or intra-affiliate; when coal is
passed, under contract or agreement.
intra-company to an affiliate; or when
coal is stolen, lost, wasted. or for any
reason improperly disposed of without
sale.
In situations such as the preceding,

§ 208.259{c)(2) of the proposed
regulations would require that value
must be determined through application
of benchmarks in a prescribed order. In
other words, the second benchmark
would not be considered unless tha first
benchmark could not be applied.
Likewise, the third and fourth
benchmarks would not be considered
unless each of those preceding it
successively could not be applied.

The same considerations of certainty
and consistency which underlie
valuation under arm’s-length contracts
would also apply under non-arm’s-
Jength contracts when such
arrangements accurately and fairly
reflect the valuation principies of the
proposed rules. Hence, for the first
benchmark, pursuant to proposed
§ 208.259(c)(2)(i}. if the gross proceeds
under a non-arm’s-length contract are
equivalent to the lessee’s gross proceeds
derived from, or paid under, comparable
arth’s-length contracts for the sale or
purchase of like-quality coal in the area.
then the gross proceeds would be
acceptable as value. To determine
comparability, the factors to be
considered would be price, time of
execution, duration, market or markets
served, terms, quality of coal, volume,
and other factors which reflect the value
of production.

Pursuant to proposed
§ 206.259(c){2)(ii}, the second benchmark
would be similar to the first, except
comparability of the gross proceeds
under the lessee’s non-arm's-length
contracts would be measured against
arm's-length contracts between other
parties in the area, not with the lessee's
own arm's-length contracts. However,
the second benchmark would be used
only if the first could not be applied.

If the first and second valuation
benchmarks cannot be applied to a
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particular situation, the third benchmark
would be the coal prices reparted {for
the coal which is being valued) lo a
public utility commission and the fourth
benchmark would be prices reported to
the Energy Information Administration
of the Department of Energy. Fuel prices
reported to such regulatory bodies are
used by those entitias to evaluate the
justness and reasonableness of
electrical rates charged by electric
utilities. MMS believes that the cust of
fuel reported to the public utility
commission or other regulatory agencies
is an indicator of the value of the coal to
the user and, hence, is acceptable as
value for purposes of determining
royalties.

In the event that prices reported to
public utility commissions or other
regulatory agencies are inapplicable to a
particular valuation situation, a fifth
benchmark. other relevant matters,
would be implemented. Among the
methods included in this benchmark are
spot prices for the same quality coal
which are published or publicly
available. MMS also intends for this
benchmark to include the relevant cost,
price, or other information available to
the lessee.

If the lessee cannot determine a
reaszonable value using any of the
valuation procedures previously
mentioned. it could use a net-back
procedure to value the coal by working
backvsard: from the end-use product’s
sales price to arrive at a value, for
royalty purposes, at the lease or mine
area. This last benchmark also would
authorize use of any other reasonable
method to determine value.

It should be noted here that when a
valuation method other than gross
proceeds is used for coal sold pursuant
to a non-arm's-length contract, such as
spot prices, the lessee may not be
entitled to aliowances. By way of
illustration, if the value of coal is
established under paragraph (iv) based
upon spot prices in the area where the
mine is located, the value would nct be
reduced by a transportation allowance
even if the lessee actually sold the coal
on a delivered basis at a point remote
from the mine and incurred
transportation expenses. The allowance
would be inapplicable because the spot
prices in this example already reflect
value of coal in the mine area. However,
pursuant to § 208.259(f). the valuation
for the lessee’s coal based on the spot
prices could not be less than the lessee’s
gross proceeds reduced by its
transportation costs.

Therefore, regardless of the valuation
method used by MMS, under no
circumstances can the value under
§ 208,258 be less than the gross proceeds
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accruing, or which could accrue, to the
lessee, less applicable allowances. This
long-standing principle is set forth at

§ 208.259(f), and is discussed in greater
detail later in this preamble.

The MMS particularly solicits
comments regarding the proposed
ordering of valuation benchma:ks.

Proposed § 208.259(d) would provide
that for all production other than that
valuad pursuant to an arm’s-length
contract, as covered by § 206.259(b), the
lessee is not required to obtain prior
MMS approval of its value
determination. However, all royalty
values are subject to audit, and also are
subject to other reviews and monitoring
by MMS to determine compliance with
the valuation criteria. I MMS
determines that a lessee has not
properly determined value, MMS could
direct the lessee to pay at a different
value. Also, a lessee may at any time
request a value determinatioa from
MMS if it is unsure about how the lessee
would be required to supply all
available data to support valuation.

So as not to cause unnecessary
delays, proposed § 208.259(h), discussed
below, would permit the lessee who has
requested a value determination to pay
royalties at its proposed valuation until
MMS issues its value determination. The
lessee then would be entitled to a credit,
or would be required to pay additional
royalty plus an underpayment interest
charge to compensate the Federal or
Indian lessor for the time value of its
loss of money. No penalties for improper
reporting would be imposed for
reporting initially the lower value,
although penalties could be applied if
there were other improper reporting or if
:’he }i‘niu’al value obviously was not good

aith.

Proposed § 206.259(e) would expressly
impose a diligence requirement on
lessees. For example, if pursuant to an
arm’s-length contract a lessee could
charge its purchaser a higher price as of
a certain date, if the lessee fails to take
proper and timely action to collect that
additional money, the lessee would be
liable for royalty on the higher value.
However, if the purchaser refuses to pay
and the lessee attempts to enforce its
right, using reasonable. documented
measures, it would not be required to
pay the additional royalties until the
lessee’s efforts are successfully
concluded. MMS believen that this
regulation reflects the lessee’s obligation
to operate the lease prudently for the
mutual benefit of itself and the lessor.

Section 208.258{e) would not ope:ate
to excuse a lessee from pa any
royalty if, for example, a aser
received coa! and then failed to pay. In
such an event, the lesaee still would be
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required to pay royalty based ca the
value of the coal. This section is
intended to apply only to tha lessee’s
obligation to pursue price increases to
which it may be entitled under its
contract.

Proposed § 208.259(f) restates the
long-standing principle that under no
circumstances can the value, for royalty
purposes, be less than the
proceeds accruing, or which could
accrue, to the lessee, less applicable
washing and transportation allowances.
The definition of gross proceeds was
discussed earlier with respect to
§ 208.251(k). It is worth noting again,
however, that the gross proceeds
accruing to the lessee includes all costs
paid by the purchaser of the coal to {or
to others on behalf of] the seller,
including tax reimbursements and other
reimbursements (with the exception of
reimbursements for Federal black lung
fees and abandoned mine land fees
discussed above). This principle has
been upheld in a long line of cases:
Wheless Drilling Co., 80 1.D. 599, 13
IBLA 21 (1973); Amoco Production Co..
29 IBLA 234, 238 (1977}; Hoover &
Brocken Energies, Inc., 52 IBLA 27, 88 ID
7 (1981), off'd, 723 F.2d 1388 (10th Cir.
1983): Knife Rive: Coal Co., 29 IBLA 26
(1977); Knife River Coal Co., 43 IBLA
104, 86 1.D. 472 (1879). Thus, if the
purchaser reimburses the seller or pays
any costs on behalf of the seller for such
items as severance taxes or income
taxes, then the seller must include those
reimbursed costs as part cf the gross
proceeds upon which the royalty value
is determined. As noted earlier, this
section would permit the lessee to
reduce the gross proceeds by applicable
allowances when determining this
minimum value for royalty purposes.

The proposed rules in § 206.259(g) also
expressly retain the existing
requirement that coal operations such as
crushing, blending, storing. loading, and
oiling or treating the coal with
substances, are costs incurred to place
the coal in marketable condition and are
to be borne exclusively Ly the lessee.
Proposed § 208.259(g) would provide
further that where the royalty value is
based on gross proceeds the value
would be increased to the extent those
gross proceeds were reduced because
the purchaser, or any other person, is
providing certain services the costs of
which ordinarily are the sole
responsibility of the lessee either to
produce the coal or to place it in
marketable condition.

Pursuant to proposed § 206.258(h), if
lessees on ad valorem leases request a
value determination by MMS, they may
pay royalties for all coal production
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based upon a value consizient with the
regulation until MMS issues the value
regulation. However, when the value
determination is received, the lessee
will be required to pay any additional
royalties due for the retroactive period.
plus an underpayment interest charge,
and will be required to pay at the new
value prospectively. If applicable, the
lessee would get a credit for
overpayment, withou! interest. The
same requirements would apply in
situations where MMS monitors,
reviews, and audits a lessee's royalty
payments and directs it to pay a
different royalty value.

Proposed § 206.260, Washing
allowances, continues a long-standing
Department of the Interior policy of
allowing deductions for coal preparation
costs provided such preparation
enhances the value of the coal. Section
206.260 is proposed to continue the
policy of granting an sllowance for
washing coal from Federal or Indian
leases to lessees paying royalties under
ad valorem lease terms which are
subject to the provisions of Subpart F.
However, if the value determined
pursuant to § 206.259 is based on a
benchmark that reflects the value of
like-quality unwashed coal. then the
lessee would not be entitled to an
allowance even if it actually incurred
washing costs.

Paragraph {a){1) would limrit the
washing allowance to 50 percent of the
value of coal determined pursuant to
§ 208.259. Furthermore, it provides that
in those instances where the lessee,
under any given selling arrangement,
can qualify for both a washing and
transportation allowance, the total of
the coal washing and transportation
would be limited to 75 percent of the
value of coal for that selling
arrangement as determined pursuant to
§ 206.259.

Paragraph {a)(2) would provide for the
MMS Director to appruve a greater
amount (in excess of the 50 or 75 percent
limit contained in paragraph (a)(1)) if the
lessee submits an application which
demonstrates that the higher allowance
is warranted and is in the best interests
of the lessor. However, MMS believes it
would be unreasonable and
inappropriate to accept allowances of
such a magnitude that the royalty
payment would be effectively reduced to
zero.

Under § 208.260{b}(1). the cost
incurred by the lessee under an arm’s-
length coal washing contract would be
accepted by MMS as the reasonable
allowance for coal washing subject to
the limitations of parag. aph (a)(1}). MMS
approval of the allowance would not be
required before the allowance could be
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taken. However, prior to or at the time
an allowance is taken, the lessee would
be required to submit to MMS a
completed page one of Form MM5-4292
the same month the allowance first is
reported on Forrn MMS—4014, Report of
Sales and Royalty Remittance. This
would be a one-time filing effective for
the reporting period. The allowance
would be denied for any production
month for which a Form MMS—4282 is
not received by the time the Form MMS~
4014 is filed for that production month.
Therefore, if a lessee begina incurring
washing costs for January coal
production pursuant to an arm's-length
contract, if it did not submit a Form
MMS—4292 until April 15, it would be
entitled to an allowance only for March
and subsequent months' production for
a 12-month reporting period. No
&llowance would be permitted for
January and February. and the lessee
would be required to refund, with
interest, any allowance that was taken.
The procedure for claiming a washing
allowance under paragraph (b) is
proposed to be a two-step prucess. The
first step is the deduction of an
estimated allowance. The estimated
allowance is the dollar-per-ton amount
the lessee expects to incur for washing
during the current 12-month period. The
estimated washing allowance would
become effective beginning with the
month the lessee first reports a washing
allowance deduction on Form MMS-
4014, Report of Sales and Royalty
Remittance (provided the lessee also
submitted a completed page one of Form
MMS-4292). The estimated allowance
would continue for 12 months or until
the arm's-length contract terminates or
in amended, whichever is earlier (the
reporting period). The second step of the
two-step process occurs when the initial
reporting period ends. Under paragraphs
(b)(1)(ii) and (c)(1). the lessee would
submit a completed page one of Form
MMS—4292 within 90 days after the end
of the previous reporting period. This
submittal would contain the actual costs
for coal washing incurred during the
previous 12 months. If coal washing is
continuing, then this submittal would
also contain an estimate of the costs to
be incurred for the next 12 months. The
estimated coal washing allowance could
not be greater than the previous 12
months’ actual coal washing costs,
unless MMS approves a higher estimate
upon written request from the lessee.
Any differences between estimated and
actual coal washing allowances would
be reflected in an amended Form MMS-
4014, Report of Sales and Royalty
Remittance. For example, if a lessee has
its coal washed under an arm's-length
contract in January, the estimated
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washing allowance would first be
reported in February. Form MMS-4292
would also be submitted in February.
The estimated allowance is effective
beginning January 1, 12X4, and would
continue for 12 months. By April 1, 19X5,
the lessee would submit Form MMS-
4292 showing its actual costs incurred
for the period January 1, 19X4, through
December 31, 18X4.

Paragraph (b)(2) sets forth the
procedures for a lessee to obtain a coal
washing allowance when the coal
washing is performed under a non-
arm's-length contract, or no contract,
including those situations where the
lessee performs the washing service
itself or an affiliate of the lessee
performs the washing service. Paragraph
(b)(2)(i) would not require prior MMS
approval of coal washing costs incurred
under non-arm's-length contract or no
contract situations. Paragraph (b){2}(ii}
proposes a procedure similar to that
previously discussed for arm's-length
allowances. The non-arm's-length or no
contract allowance determination is also
a two-step process, consisting of a
submittal of an estimated washing
allowance for the current 12-month
period and a subinittal of the actual
washing allowance within 80 days after
the end of the 12-month period
containing the actual costs incurred
during the previous 12-month period.
MMS approval is nat required prioc ta
commencing non-arm’s-length or no
contract washing deductions. However,
MMS must receive a completed Form
MMS—4292 and all available data to
support its proposed estimated
allowance in the same month the lessee
first reports its allowance on Form
MMS—4014, Report of Sales and Royalty
Remittance (the filing is effective for all
months in the reporting period}, or the
allowance will be denied until the Form
is received. Within 90 days following the
end of the 12-month period, the lessee
would submit Form MMS-4292 and all
available data supporting its actual
costs incurred during the previous 12-
month period.

Paragraph (b)(2)(iii) would provide
that MMS will monitor, review, and
audit coal washing allowances. If MMS
determines that the lessee has
incorrectly determined the estimated or
actual allowance, MMS could direct the
Lessee to adjust it. A Lessee also may
request a coal washing allowance
determination from MMS. If, as the
result of an MMS action or a Lessee’s
request, MMS determines a different
allowance than the one the Lessee has
taken, then the lessee shall be required
to adjust the allowances reported on its
Form MMS—4014 for months in the
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reporting period alter the approval is
received. Ad{;umenh to e:}tlimlted '
costs in months pncadini ¢ approva
would not be required to be made until
the lessee determines its actual costs.
Then it would adjust from the originally
reported estimate to the actual for that
month as determined by the MMS. This
will avrid requiring lessees to adjust
Form MMS—4014 twice {or the months
preceding approval. However, the rules
would authorize MMS to require
immediate adjustment of the pre-
determination months when justified.

Paragraph (v} would enumerate the
types and nature of costs which MMS
considers acceptable in determining a
non-arm’s-length or no contract washing
allowance, The categories of expenses
are operating and maintenance
expenses, overhead, depreciation, and a
return on undepreciated capital
investment (or, alternatively, a return on
the initial capital investment with no
allowance for depreciation—see
discussion below). Paragraphs (b){v])(A)
and (B) provide a list of cperating and
maintenance expense cafegories which
MMS considers typical operating or
maintenance expenses. Paragraph
{b){v)(C) would provide for overhead to
be included as a washing cost. providing
that the overhead is directly attributable
or allocable to the operation or
maintenance of the washing system.

MMS is proposing two allernatives
regarding return on capital investment.
Under aiizrnative 1, paragraph {b}(v)(D)
would provide for two financial
depreciation methods: Straight-line
depreciation and units of production
depreciation. Accordingly, depreciation
would be based on the useful life of the
equipment or the life of the reserves the
wash plant services. Also, salvage value
must be observed and depreciation
limited to that salvage value.

MMS is also proposing that the
establishment of a washing facility
depreciation schedule would not be
altered by virtue of a change in
ownership. If. for example, a wash plant
has a depreciation schedule of 20 years
and has been depreciated for 10 years
by the first owner and then sold, the
new second owner would be entitled to
the remaining 10 years’ depreciation
based on the original capitalized cost.
MMS specifically would like comments
on whether or not this no-
recapitalization provision should be
adopted if alternative 1 is adopted.

As alternative 2, MMS is proposing, in
paragrapk (b)(v)(D)}. to disallow any cost
deduction for depreciation. Instead,
each year MMS would allow an amount
equal to the initial capital investment in
the washing facilities multiplied by a
floating rate of return, as discussed
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below, Alternative 2, if adopted, would
be supplemental to alternative 1 and is
proposed to apply prospectively only to
new facilities or newly acquired
facilities. MMS would like commenters
1o address the feasibility of alternative

2.

Paragraph (b)(v)(E) would establish
the rate of return to be applied to either
the undepreciated wash plant capital
investment under alternative 1,
discussed abave, or the initial wash
plant capital investment under
alternative 2. The rate of return is
proposed to be determined by the
Mood{‘An corporate bond rate as
published in Moody's Investors
Services, Inc. Moody's Bond Records on
the first business day of the reporting
period for which the allowance becomes
applicable. At the ing of each
subsequent 12-month period that
follows, the rate would be determined.

MMS would like commenters to
address whether a specific rate of return
for each lessee should be used and how
such a rate of return would be
calculated.

Paragraph (c) sets forth the reporting
requirements subsequent to the initial
reporting period. Paragraph (c)(1) would
require page one of Form MMS-4292 to
be submitted within 90 days after the
end of the previous reporting period for
arm's-length washing contracts. For non-
arm's-length or no contract situations,
completed Form MM5—4292 and all
supporting information would be
required to be submitted within 90 days
following the end of the reporting
period, unless MMS approves a longer
period. Regardless of whether coal
washing is conducted under arm'’s-
length contract, non-arm’s-length
contract, or no contract conditions, if
Form MMS-4292 and accompanying
supporting information is not received
within the 90-day timeframe, then the
new allowance for the succeeding
reporting period will not be effective
until the first day of the month in which
a proper Forrn MMS—4292 is received by
MMS and will be applicable to Forms
MMS—4014 received after that date.
Section 208.260(c)(2) provides for MMS
to make a change in the reporting cycle
of submission of Form MMS—4292, and,
if necessary, any accompanying data.
This provision is intended to allow MMS
the flexibility to equalize its workload in
order to more effectively administer
washing allowances. Nothing in this
subsection should be construed to alter
any of the royalty reporting and
payment requirements contained either
in this Part or in other Parts of 30 CFR.

Section 208.260{c)(3) would provide
that washing allowances under either
arm's-length, non-arm's-length, or no
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contract situations are to be reported on
a separate line on Form MMS—4014,
Report of Sales and Royalty Remittance.
UnY:u otherwise directed and approved
by MMS, lessees are not to report values
that are net of washing allowances.

Paragraph (d) would lgccify the
adjustment procedure when actual
allowances are different from the
estimates. If the lessee overestimated
costs, the lesses would be required to
pay the additicnal royalty plus interest,
For underestimates, lessees would be
allowed a credit without interest. The
actual procedures to adjust Form MMS-
4014 will be included in the MMS Payor
Handbook.

Paragraph (e) is proposed to allow the
use of the same administrative or
compulation procedures contained in
§ 206.260 to determine other washing
costs when valuing coal under a net-
back procedure or other valuation
procedure contained in Subpart F of Part
208.

Proposed § 208.261, Allocation of
washed coal, is applicable to both cents-
per-ton leases and ad valorem leases
which produce coal that is subjected to
washing. This proposed section instructs
lessees on procedures of how to
properly allocate washed coal tonnages
back to the leases from which the coal
was originally produced. The proper
sllocation of washed coal is essential to
the proper reporting and paying of
royalties.

Proposed § 206.262, Transportation
allowances, would grant an allowance
1o lessees when it is necessary to
transport coal from the lease or mine lo
a wash plant remote from the lease or
mine or to a point of sale remote from
the lease or mine. The proposed
regulation is a continuation of long-
standing MMS policy; however, there
has never been explicit guidance or
regulation pertaining to coal
transportation allowances. MMS has
received several ihquiries in the past
questioning what conditions must be
present in order to obtain approval to
deduct a transportation allowance. The
following explanation is not intended to
be conclusive or exhaustive but is
intended to convey the general criteria
MMS would apply to determine whether
a transportation allowance is
warranted. First, transportation to a
point of sale on the lease or on the mine
property or to a point of sale in the
vicinity of, or adjacent to the leases or
mine, does not qualify for transportation
allowances. Second, if the
transportation is part of what MMS
considers normal mine operation, then
no transportation costs are allowed.
Normal mine operation is considered to
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include transportation on or about the
mine. This includes transportation in the
pit, from the pit(s) to the load-out silos
or tipples, or 1o crushers or other coal
preparation facilities including wash
plants located on or near the mine.

A lessee would be entitled to a
transportation allowance only if the
value for the coal has been determined
pursuant to § 206.259 at & point remcte
from the lease or mine. Thus, for
example, if value has been determined
based upon spot prices for coal at the
mine, the lessee would not be entitled to
a further deduction from that value. A
transportation allowance would be
allowed, however, in those
circumstances where value is
determined based upon the gross
proceeds for the sale of coal at a sales
point remote from the lease.

Paragraph (b)(1) proposes to limit the
transportation allowance to 50 percent
of the value of coal determined pursuant
to § 206.259. Paragraph (b)(1) also
contains a limitation on the amount of
total deduction by selling arrangements
for lessees that qualify for both washing
and transportation allowances. As
stated previously in the discussion of
§ 208.200(a) (washing aliowances), total
deductions are proposed to be limited to
75 percent of the value of coal
determined pursuant to § 208.259. The 50
and 75 percent limitations contained in
paragraph (b)(1) are not absolute.
Paragraph (b)(2) provides for the MMS
Director to approve an allowance in
excess of those limits if the lessee
submits an application which
demonstrates that the higher allowance
is warranted and is in the best interests
of the lessor.

Paragraph (c) would require that the
per ton transportation costs be
determined based on the full tonnage
transported. Therefore, if unwashed coal
is transported to a wash plant remote
from the mine. the transportation cost
would be determined on the total weight
of materia! transported, including the
impurities. However, paragraph (c)
further provides that MMS will not
participate in the costs of transporting
impurities.

Paragraph (d) provides for the
determination of transportation
allowances under arm's-length and non-
arm's-length or no contract situations,
including those situations where the
lessee performs the transportation
service. This section is virtually the
same as § 206.260{b) (washing
allowances). Therefore, the preamble
discussion for that section applies here.

Paragraph (e} contains reporting
requirements parallel to those provided
for washing allowances at § 208.260(c).

The earlier discussion provided herein
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with regard 1o washing allowances is
equally applicable to this subsection.
The same applies to §§ 206.262(f) and

(g)-

Proposed § 206.263, Contract
submission, would provide that lessees
must submit to MMS, upon request, coal
sales contracts, supply agreements,
contract amendments or any other
documents affecting gross proceeds,
whether or not related to the sales
contract. This section would further
require the lessee to certify, in writing.
tha! all requested information i:28 been
provided. If a lessee falsely certifies, it
will be subject to penalties and other
sanctions pursuant to applicable laws
and regulations. Also, under this section,
MMS would specify whether the
information is to be sent to MMS or
made available at the lessee’s office.

This section also would require
lessees to include, as part of their
submittal, any other contracts,
agreements, or documents that affect the
gross proceeds accruing to the lessee
from the sale of coal. For example, il the
lessee agrees to sell coal to a utility and,
as part of the agreement, the utility
provides mining equipment at a reduced
price, that price reduction is part of the
consideration for the sale of the coal. As
such, the lessee is obligated to submit
information about the mining equipment
agreement as well as any other sales-
related documents.

Paragraph (b} would provide that
lessees and other payors would be
required to advise MMS whether the
contract is arm's-length or non-arm's-
length. A definition of arm’s-length
contract is proposed to be included in
§ 206.251. This designation is important
because, for ad valorem leases, it would
determine which valuation method
would be used. It is not proposed 1o
make this designation part of the
certification.

The lessee’s designation of a contract
as arm's-length would not be conclusive.
Paragraph (c} provides that MMS may
later audit the contract to ascertain that
the lessee’s designation of the contract
as arm's-length meets the criteria of
MMS' arm-length contract definition.

IV. Procedural Matters
Executive Order 12291

These proposed regulations have been
reviewed in accordance with Executive
Order 12291. They are not classified as
inajor because they do not meet the
criteria for major regulations established
in the Order.

Regulatory Flexibility Act

Because this rule primarily
consolidates and streamlines existing
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regulations into a single part for
consistent application, there are no
significant additional requirements or
burdens placed upon small business
entities as a result of implementation of
this proposed rule. Therefore, the DOI
has determined that this rulemaking will
not have a significant economic effect
on a substantial number of small entities
and does not require a regulatory
flexibility analysis under the Regulatory
Flexibility Act (5 U.S.C. 601, et seq).

Puaperwork Reduction Act of 1960

Lessee reporting requirements remain
esventially the umt.%onl washing and
transportation allowance applications
will be required to be submitted
annually for review by MMS. Also, upon
the request of MMS, lessees will be
required to submit their coal sales
contracts.

The information collection
requirements contained in §§ 208.258,
206.260, 206.262, and 206.263 of this rule
have been submitted for approval 1o the
Office of Management and Budget
(OMB) under 44 U.S.C. 3504(h). The
collection of this information will not be
required until it has been approved by
OMB.

National Environmental Policy Act of
1969

It is hereby d-termined that this
rulemaking dox« r.0t constitute a major
Federal action significantly affecting the
quality of the human environment and
that a detailed statement pursuant to
section 102(2)(C) of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)) is not required.

Public Comment Procedures
A. Written Comments

You are invited lo participate in this
proceeding by submitting data, views, or
arguments with respect to this notice.
All comments should be submitted by
4:30 p.m. of the day specified in the
“DATES"” section to the appropiiate
address indicated in the “ADDRESSES”
section of this preamble and should be
identified on the outside envelope and
on documents submitted with the
designation “Revision of Coal Royalty
Valuation Regulations and Related
Topics.” All comments received by the
MMS will be available for public
inspection in Room E104, Building 85,
Denver Federal Center, Lakewood,
Colorado, between the hours of 8:00 a.m.
and 4:00 p.m.. Monday through Friday.

Any information or data submitted
which you consider to be confidential
must be so identified and submitted in
writing, one copy only. MMS reserves
the right to determine the confidential
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status of the information or data and to
treat it according 1o its independent
determination.

B. Public Hearing

1. Procedure for requests to make oral
presentations: The time and place for
the hearing are indicated in the “parEs”
and “ADDRESSES"™ sections of the
preamble. If necessary to present all
testimony. the huring will resume at
$:30 a.m. on the next business day
following the first day of the hu.rln?.

You may make e written request for
an opportunity to make an oral
presentation. The request shouid contain
a business telephone number and also a
telephone number where you may be
contacted during the day prior to the
hearing. If you are selected to be heard
at the hearing, you will be notified
belare 4:30 p.m. of the day prior 1o the
hearing. You will be required to submit
50 copies of your statement to MMS at
the address indicated in the
“ADORESSES” section of the preamble
by 4:30 p.m. {To be determined).

2. Conduct of the hearing: MMS
reserves the right to select the persons
to be heard at the hearing (in the event
there are more requests to be heard than
time allows). to schedule their
respective presentations, and to
establish the procedures governing the
conduct of the hearing. The length of
each presentation may be limited, based
upon the number of persons requesting
to be heard.

A Department of the Interior official
will be designated to preside at the
hearing. This will not be a judicial-type
hearing. Questions may be asked only
by those conducting the hearing. At the
conclusion of all initial oral statements,
each person who has made an oral
statement will be given the opportunity.
if he or she 80 desires, to make a
rebuttal statement. The rebuttal
statements will be given in the order in
which the initial statements were made
and will be subject to tilae limitations.

If you wish to ask a question at the
hearing, you may submit the question, in
writing, to the presiding officer. The
presiding officer will determine whether
the question is .elevant, and whetber
time limitations permit it to be presented
for answer at the hearinﬁ.

Any further procedural rules neaded
for the proper conduct of the hearing
will be announced by the presiding
officer at the opening of the hearing.

A transcript of the hearing will be
made. The entire record of the hearing,
including the transcript, will be retained
by the MMS and made available for
inspection in Room E104, Building 85,
Denver Federal Center, Lakewood,
Colorado, between the hours of 8:00 a.m.
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and 4:00 p.m., Monday through Friday.
You may purchase a copy of the
transcript from the reporter.

List of Subjects

30 CFR Part 22

Continental shelf, Government
contracts, Mineral royalties, Oil and gas
exploration, Public lands-mineral
resources, Reporting and recordkeeping
requirements.

30 CFR Part 203

Coal, Continental shelf, Government
contracts, Mineral royalties, Oil and gas
exploration, Public lands-mineral
resources.

30 CFR Part 206

Continental shelf, Geothermal energy,
Government contracts, Mineral
royalties, Oil and gas exploration, Public
lands-mineral resources.

30 CFR Part 212

Coal, Government contracts, Mineral
royalties, Oil and gas exploration. Public
lands-mineral resources, Reporting and
recordkeeping requirements.

30 CFR Part 218

Coal. Continental shelf, Electric funds
transfers, Geothermal energy,
Government contracts, Indians-lands,
Minerals royalties, Oil and gas
exploration, Public lands-mineral
resources.

43 CFR Part 3480

Government contracts,
Intergovernmental relations, Mineral
royalties, Mines, Public lands-minerai
resources, Reporting and recordkeeping
requirements.

Date: December 23, 1906,
|. Steven Griles,

Assistant Secretary—Land and Minerals
Management.
TITLE 30—{ AMENDED)

For the reasons set out in the
preamble, 30 CFR Parts 202, 203, 206,
212, and 218 are proposed to be
amended as follows:

PART 202—{AMENDED]

30 CFR Part 202 is amended as
follows:

1. The authority citation for Part 202 is
revised to read as follows:

Authority: 25 U.S.C. 390 et seq.: 25 U.S.C.
306a et seq.; 25 U.8.C. 2101 et seq.; 30 U.S.C.
181 et seq.; 30 U.8.C. 351 et seq.; 30 US.C.
1001 et seq.: 30 US.C. 1701 et seq.: 43 US.C.
1201 et seq.: 43 US.C. 1331 et seq: and 43
U.S.C. 1301 et seq.

2. Subparts E, F, G, and H of Part 202
are revised to read as follows:
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Subpart E=8olid Minerals, General—
{Reserved}

Subpert F—Coal

Subpart G—0ther Solid Minerals—
{Reserved]

Subpart H—Geothermel Resources—
[Reserved]

3. A new Subpart 1 {s added to read
“Subpart I—0OCS eserved}].”

4. Section 203.200{d) under Subpart E
of Part 203 is redesignated as a new
$§ 202.250 under Subpart F of Part 202.

5. 30 CFR Part 202 is amended by
revising newly redesignated § 202.250 to

read as follows:

§202.250 Overriding royaity interest.

All overriding royalty interests,
production payments, or similar
interests created under Federal coal
leases shall be subject to the provisions
of 43 CFR Group 3400.

PART 203—{AMENDED)

30 CFR Part 203 is amended as
follows:

1. The authority citation for Part 203 is
revised to read as follows:

Autbority: 25 US.C. 3906 et seq.: 25 U.S.C.
306a et seq.: 25 US.C. 2101 et seq.: 30 US.C.
181 et peq: 30 US.C. 351 et 9eq: 0 US.C.
1001 et seq.; 30 U.S.C. 1701 et seq.; 43 US.C.
1301 et seq.; 43 U.S.C. 1331 et seq.; and 43
U.S.C. 1801 ot seq.

2. Subparts E, F, G, and H of Part 203
are revised to read as follows:

Subpart E—Solld Minerals, General—
[Reserved]
Subpart F—=Coal
Subpart G=0ther Solid Minerals—
(Reserved]
Subpart H—Geothermal Resources—
[Reserved]

3. A new Subpart I is added to read
*“Subpart I—OCS eserved].”

§203.200 [Amended)

4. Panfraphl (c). (e). (1), (8). (h). {i). ().
and (k) of § 203.200 are removed.
5. Paragraphs {a), (b). and {d) of
§ 203.200 are redesignated as new
§§ 203.250, 218.201, and 202.250,
respectively. Titles of the new sections
are:
Sec.
203.250 Advance royalty
218.201 Royalty payment
202.250 Overriding royalty interest
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8. 30 CFR Part 203 is amended by
inserting a new § 203.251 into Subpart F
(formerly Subpart E) to read as follows:

§203.261 Reduction in royalty rate or
rental.

An epplication for reduction in coal
royalty rate or rental shall be filed and
processed in accordance with 43 CFR
Group 3400.

PART 206—{ AMENDED)

30 CFR Part 208 is amended as
follows:

1. The authority citation for Part 208 s
revised to read as follows:

Authority: 25 U.S.C. 398 et seq.: 25 US.C.
398a et seq.: 25 US.C. 2101 et 5eq: 30 US.C.
181 et seq.: 20 U.S.C. 351 et seq.; 30 US.C.
1001 et seq-: 30 US.C. 1701 ! seq 43 US.C.
1301 et 3eq.; 43 U.S.C. 1331 et seq.: and 43
U.S.C. 1801 et seq.

2. Subparts E. F. G, and H of Part 208
are revised to read as follows:

Subpart E—Solid Minerals, General—
{Reserved]

Subpart F—Coael

Subpart G—Other Solid Minerals—
[Reserved]

Subpart H—Geothermal Resources

3. A new Subpart | is added to read
“Subpart I—OCS Sulfur—{Reserved)."

4. Sections 206.300 and 208.301 under
Subpart G are redesignated as new
§§ 206.350 and 208.351 under new
Subpart H, respectively.

5. 30 CFR Part 208 is amended by
adding §§ 206.250, 208.251, 208.252,
206.253, 208.254, 208.255, 208.258, 206.257,
206.258, 208.253, 206.260, 206.261, 206.262,
206.263, and 206.264 to newly
redesignated Subpart F (formerly
Subpart E) to read as follows:

Subpert F—Coasl

Sec.
206.250
208.251

Purpose and scope.
Definitions.

208.252 Information collection

208.253 General royalty management
responsibilities of MMS.

2068.254 General royalty obligations of the
lessee.

208.255 Coal sudject to royslties—general
provisions.

208.256 Quality and quantity measurement
standards for reporting and paying
royalties.

208.257 Point of royalty determination.

206.258 Valuation standards for cents-per-
ton Jeases.

208.259 Valuation standards for ad valorem
leases.

200.260 Washing allowances.

208281 Allocation of washed coal.
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Sec.

208.26C Transportiation allowances.

208.263 Contract submission.

208.284 In situ and surface gasification and
liquefaction operations.

§206.250 Purpocs and scope.

{2) This subpart prescribes the
procedures to establish the value, for
royal'y purposes, of all coal production
from Federal and Indian Tribal and
allotted leases (except leases on the
Osage Indian Reservation).

(b) If the specific provisions of any
statute or treaty, or any coal lease
subject to the requirements of this Part,
are inconsistent with any reguiation in
this Part, then the Jease. statute, or
treaty provision shall govem to the
extent of that inconsistency.

(c) All royalty payments made to the
Minerals Management Service (MMS)
are subject to later audit and
adjustment.

§ 206.251 Definitions.

(a) Ad valorem lease means a lea:
where the royalty due to the lessor is
based upon a percentage of the amount
or value of the production.

(b) Allowance means an suthorized,
or an MMS-accepted or -approved
deduction in determining value for
royalty purposes.

(1) Coal washing allowance means an
allowance for the reasonable, actual
costs incurred by the lessee for coal
washing, or an MMS-accepted or
-approved deduction for the costs of
washing coal, determined pursuant to
this subpart.

(2) Transportation allowance means
an allowance for the reasonable, actual
costs incurred by the lessee for moving
coal o a point of sale remote from the
lease or mine, or an MMS-accepted or
-approved deduction for costs of such
transportation, determined pursuant to
this subpart.

{c) Area means a geographic region in
which coal has similar quality and
economic characteristics. Area
boundaries are not officially designated
and the areas are not necessarily
named.

(d) Arm’s-length controct means a
contract or agreement between
independent, nonaffiliated persons. For
purposes of this subpart, two persons
are affiliated if one person controls, is
controlled by. or {s under common
control with another person, or if one
persen owns an interest (regardless of
how small), either directly or indirectly,
in another person.

(e} Audit means a review, conducted
in accordance with generally accepted
accounting and auditing standards, of
royalty payment compliance activities of
lessees or ather interest holders who
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pay royalties, rents, or bonuses on
Federal or Indian leases. The term audit
includes, but s not limited to, audit
activities related to Federal leases
located within the boundaries of any
State which has entered into a
cooperative agreement with MMS under
the provisions of sections 202 or 205 of
the Federal Oil and Gas Royalty
Management Act of 1962 (30 U.S.C. 1732
or 1735}, audit activities related to
leases located on Indian lands, and the
review and resolution of exceptions
processed b{ any accounting systems
maintained by the MMS. Audits may
also be conducted in response to
irregularities identified by BLM., MMS,
BLA or a State or Indian Tribe in the
performance of production verification.

{D BIA means the Bureau of Indian
Affairs of the Department of the Interior.

(g) BLM means the Bureau of Land
Management of the Department of the
Interior.

(h) Coal means of all ranks from
lignite through anthracite.

(i) Coal washing means any treatment
to remove impurities from coal. Coal
washing may include, but is not limited
to, operations such as flotation; air,
water, or heavy media separation;
drying: and related handling {or
combinations thereof].

(j) Controct means any oral or written
agreement, including amendments or
revisions thereto, between two or more
persons and enforceable by law that
with due consideration creates an
obligation.

(k) Gross proceeds (for royally
payment purposes) means the total
monies and other consideration paid to
a coel lessee, or monies and other
consideration to which such lessee is
entitled, for the disposition of coal.
Gross proceeds includes, but is not
limited to, payments to the lessee for
certain services such as crushing,
storing, mixing, loading, treatment with
substances including chemicals or oil,
and other preparation of the coal to the
extent that the lessee is obligated to

orm it at no cost to the Federal

ernment or Indian owner. Gross
proceeds, as applied to coal includes:
Payments or credits for advanced
prepaid reserve payments subject to
recoupment reduced prices in
later sales; advanced exploration or
development costs that are subject to
recoupment through reduce prices in
later sales; take-or-pay payments; and
reimbursements, including but not
limited to, reimbursements for royalties,
taxes or fees, [provided, however, that
gross proceeds shall not include
reimbursements for Federal black lung
taxes, or abandoned mine Jands fees
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authorized by the Surface Mining
Control and Reclamation Act of 1977, 30
U.S.C. 1201, et seq.]. Tax
reimbursements are part of the gross
proceeds accruing to a lessee even
thoush the Federal or Indian royalty
interest may be exempt from taxation.

(1) Indian allottee means any Indian
for whom land or an interest in land is
held in trust by the United Stales or who
holds title subject to Federal restriction
against alienation.

(m) Indian tribe means any Indian
tribe, band. nation, pueblo, community,
rancheria, colony, or other group of
Indians for which any land or interest in
land is held by the United States in trust
or which is subject to Federal restriction
against alienation.

(n) Lease means any contract, profit-
share arrangement, joint venture, or
other agreement issued or approved by
the Unilted States under a mineral
leasing law that authorizes exploratic»
for, development or extraction of, or
removal of coal—or the land area
covered by that authorization,
whichever is required by the context.

(o) Lessee means any person to whom
the United States, an Indian Tribe, or an
Indian allottee issues a lease, and any
person who has assumed an obligation
to make royalty or other payments
required by the lease. This includes all
persons who have an interest in a lease
as well as an operator or other payor
who has no interest in the lease but who
has assumed the royalty payment
responsibility.

{p) Like-quality coal means coal
which has similar chemical and physical
characteristics.

(q) Marketable condition means coal
which is sufficiently free from impurities
and otherwise in a condition that it will
be accepted by a purchaser under a
typical sales contract for that area.

(r) Mine means an underground or
surface excavation or series of
excavations and the surface or
underground support facilities that
contribute directly or indirectly to
mining, production, preparalion. and
handling of lease products.

(8} Net-back method means a
procedure for valuing coal at the lease
or mine when a sale has taken place
downstream from the lease or mine. The
procedure involves working back from
the sales point to arrive at the value at
the point of measurement for royalty
purposes. Consideration is given to costs
incurred in the trancportation, handling,
washing, etc., necessary to get the coal
to the point of sale.

(t) Net output means the quantity of
washed coal that a washing plant
produces.
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(u) Person means any individual, firm,
corporation, association, partnership.
consortium, or joint venture.

(v) Selling arrangement means a
unique level of subaccounting required
by MMS's Auditing and Financial
System (AFS).

(w) Spot sales cgreement means any
sales transaction where planned or
actual deliveries span a short period of
time, usually not exceeding one year.

{x) Take-or-payment means any
payment received by the lessee under a
“1ake-or-pay” clause in its sales
contracts. Such clauses normally require
the purchaser to take, or, failing to take,
to pay for a minimum contracted volume
or other measure of coal. Under such a
clause, the purchaser may have the right
1o take coal paid for (but undelivered) in
succeeding years.

§206.252 Information collection.

The information collection
requirements contained in Subpart F of
Part 208 are being submitted for
approval by the Office of Management
and Budget (OMB) under 44 US.C.
3504(h). The information collection OMB
clearance numbers are requested for the

following:

e,

Information colectio. OMB No
Requir for submission of cosl quality | 1010~ X00XX
and queriity Infonnefion under § 206 258,
Requirement for submission of coal seles | 1010~ JOOXX
contrac under § 208 263.
Requirement i ormission of coal washing | 1010- 00X
allowance reports under § 208260,
Requirement for subrmission of coal 1010- 00
tation allowance reports under § 208.262

The information is being collected by
the Department of the Interior to meet
its congressionally mandated
responsibilities relating to Federal and
Indian mineral royalty management. The
information will be used to determine
whether royalty payments represent the
proper values for royalty purposes for
minerals used or sold from Federal and
Indian lands and to assure that
proposed deductions from royalty
payments are accepiable.

§ 206.253 General royalty mansgement
responsibiities of MMS.

It is the responsibility of MMS to:

{a) Obtain lessee reports of coal lease
production, quantities, and qualities of
coal lease products sold, reports of
rentals and royalties due, and related
matters;

(b) Collect and record rentals and
royalties due from, and paid by, lessees;

(c) Process rental and royalty refunds:

(d) When necessary, obtain copies of
lessee contract (including contract
updates and amendments), sales
ay.eements, coal washing agreements,
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coal transportation agreements, publicly
available prices, and other royalty
valuation records when needed by MMS
to assure that royalties are properly
determined:

{e) Safeguard all proprietary
information and records submitted to
MMS by the lessee pursuant to lease
terms and regulations, and to maintain
the confidentiality of any financial
information and/or trade secrets which
may come into its mulon or about
which it may gain

() Prowptly deposit muh and
royalties in e U.8. Treasury and/or
Tribal or allottee account; and

(g) Audit the records of the lessee to
determine that royalties have been paid
propetly to the Federal Government and
Indian lessors.

§ 206.254 QGeneral royalty obligations of
the lessee.

The lessee is required among other
things to:

{a) Properly handle and protect coal

{b) Place coal in marketable condition
at no cost to the lessor;

(c) Accurately measure production,
properly maintain it in inventory, and
dispose of it in a manner beneficial to
the public or Indian Tribe's or allottee's
interest;

(d) Maintain accurate recorda of
production and sales;

(e) Maintain copies of all contracts,
sales agreements, washing or
transportation agreements, «nd other
records that support the prices used in
valuing coal for royalty purposes.
Copies of these contracts, etc., are to be
made available to MMS either in the
lessee’s offices during normal office
hours or provided to MMS in
accordance with this Part at such time
and in such manner as may be
requested by the Department of the
Interior:

{f) Make timely rental and royalty
payments;

(g) Make timely reports on production
and sales quantities and qualities; and

{h) Properly value production and
correctly pay royalties.

§206.255 Coal subject to roysities—
general provisions.

{a) All coal (except coal unavoidably
lost as determined by BLM pursuant to
43 CFR Group 3400) produced from a
Federal or Indian lease subject to this
Part is subject to royalty. This includes
coal used by the lessee on lease or off
lease.

{b) If a lessee receives compensation
for unavoidably lost coal through
insurance coverage or other

arrangements, royalties at the rate
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specified in the lease are to be paid on
the amount of compensation which is
teceived.

{c) In the event waste piles or slurry
ponds are reworked to recover coal, the
lessee shall pay royalty at the rate
specified in the lease at the time of
recovery. The royalty rate shall be that
rate applicable to the production .nethod
used to initially mine coal in the waste
pile or slurry pond: i.e., underground
mining method or strip mining method.
Coal in waste pits or slurry ponds
initially mined from Federal or Indian
leases shall be allocated to such lcases
regardless of whether it is stored on
Federa) or Indian lands. The lessee shall
maintain accurate records to determine
to which individual Federal ot Indian
lease coal in the waste pit or shurry pond
should be allocated. However, except as
provided in § 208.259(f). nothing in this
section requires payment of a royalty on
coal for which a royalty has already
been paid.

(a) For leases subject to § 206.259, the
quality of coal on which royalty is due
shall be reported on the basis of percent
sulphur, percent ash and number of
British thermal units (Btu's) per pound of
coal. Coal quality determinations shall
be made at intervals prescribed in the
lessee’s sales contract. If there is no
contract, the lessee shall propose a
quality test schedule to MMS. In no
case, however, shall quality lests be
performed less then quarterly using
standard industry recognized testing
methods. Coal quality information shall
be reported on the appropriate forms
required under 30 CFR Part 218.

{b) For all leases subject to this
subpart, the quantity of coal on which
royalty is due shall be measured in short
tons {of 2,000 pounds each) by methods
prescribed by the BLM. Coal quantity
information shall be reported on
appropriate forms required under 30
CFR Part 216 and on the Report of Sales
and Royalty Remittance, Form MMS-
4014, as required under 30 CFR Part 210.

§ 206.257 Point of royaity determination.

{a) For all Jeases subject 1o this
subpart, royalty shall be computed on
the basis of the quantity and quality of
coal in marketable condition at the point
of royalty measurement prescribed by
BLM

{b) Coal produced and added 1o
stockpiles or inventory does not require
payment of royalty until such coal is
later sold or otherwise disposed of.
MMS may ask BLM or BIA to increase
the lease bond to protect the lessor's
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interest when stockpiles or inventory
become excessive as determined by

{c) The lessee shall pay royalty ata
rate specified in the lease at the time the
coal is sold or otherwise disposed of,
unless otharwise provided for at 30 CFR

208.258(d).

§ 206.258 Valuation standards for cents-
per-ton jeases.

(a) This section is applicable to coal
leases on Federal Indian Tribal, and
allotted Indian lands (except leases on
the Osage Indian Reservation) which
provide for the determination of rovalty
on a cents-per-tan (or other quantity)
basis.

(b) The royalty for coal produced from
leases subject to this section shall be
based on the dollar rate per ton
prescribe ! in the lease. That dollar rate
shall be appiicable to the actual volume
of coal so.d or used, including coal
which is avoldably lost as determined
by BLM pursuant to 43 CFR Group 3400.

(c) For leases subject to this section.
there shail be no allowances for
transportation, removal of impurities,
coal washing, or any other processing or
preparation of the coal,

{d) When a coal lease is readjusted
pursuant to 43 CFR Subpart 3451 and the
royalty valuation method changes from
a cents-per-ton basis to an ad valorem
basis, coal which is produced prior to
the effective date of readjustment and
sold or used within 30 days of the
effective date of readjustment shall be
valued pursuant to this section. All coal
which is not sold or used within 30 days
after the effective date of readjustment
shall be valued pursuant to the
provisions of § 208.259, and royalties
shall be paid at the royalty rate
specified in the readjusted lease.

§ 206.259 Valuation standards for ad
valorem leases.

{a) This section is applicable to coal
leases on Federal. Indian Tribal, and
allotted Indian lands (except leases on
the Osage Indian Reservation) which
provide for the determination of royalty
as a percenlage of the value of
production {ad valorem). The value for
royalty purposes of coal production from
such leases shall be the value of coal
determined pursuant to paragraph {b) or
(c) of this section, less applicable coal
washing allowances and transportation
allowances determined pursuant to
§ 3§ 206.260 and 208.262.

(b) The value of coal which is sold
pursuant to an arm’s-length contract
shall be the gross proceeds accruing. or
which could accrue, to the lessee. Prior
MMS approval of this value is not
required, although it is subject to
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monitoring, review, and audit. MMS
may direct a lessee to pay royalty based
on a different value if it determines that
the lessee’s reported value is
inconsistent with the requirements of
these regulations.

(c)(1) The value of coal production
from leases subject to this section and
which is not sold pursuant to an arm’s-
length contract shall be the reasonable
value determined in accordance with
this subsection.

{2} If the reasonable value of the coal
cannot be determined pursuant to
paragraph [b) of this section, then the
reuonu%h value shall be determined
through application of other valuation
criteria. The criteria shall be considered
in the following order, and the
reasonable value shall be based upon
the first applicable criterion: (i) The
gross proceeds accruing, ot which could
sccrue, to the lessee pursuant to a sale
under its non-arm’s-length contract (or
other disposition other than by an arm’s-
length contract), provided that those
gross proceeds are equivalent lo the
lessee’s gross proceeds derived from, or
paid under, comparable arm's-length
contracts for sales, purchases or other
dispositions of like-quality coal in the
area. In evaluating the comparability of
arm'’s-length contracts for the purposes
of these regulations, the following
factors shall be considered: price. time
of execution, duration, market or
markets served, terms, quality of coal,
volume, and such other factors as may
be appropriate to reflect the value of the
production; (ii) the gross proceeds
accruing, or which could accrue to the
lessee pursuant to a sale under its non-
arm’s-length contract (or other
disposition other than by an arm’s-
length contract), provided that those
gross proceeds are equivalent to the
gross proceeds under comparable arm's-
length contracts between other persons
for sales, or other
dispositions of like-quality coal in the
area. Comparability shall be determined
using the same criteria as specified in
paregraph (c)(2) (i} of this section; (iii)
prices reported for that coal to a public
utility commission: (iv) prices reported
for that coal to the Energy Information
Administration of the Department of
Energy: {v) other relevant matters
including, but not limited to, published
or publicly available spot market prices,
or information submitted by the lessee
concerning circumstances unique to a
particular lease operation or the
salability of certain types of coal: (vi) if
a reasonable value cannot be
determined using paragraphs (c}(2)(i).
(ii). (iif), (iv) or {v) of this section, then a
net-back method or any other
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reasonable method shall be used to
determine value,

(d} Where the value is determined
pursuant to paragraph (c) of this section,
priot MMS approval is not required.
However, a lessee shall notify MMS if
the determination of value is pursuant to
paragraph (c)(2){v) or {vi) of this section.
The notification shall be by letter to the
Associate Director fov Royalty
Management oc his designee. The letter
shall identify which valuation method is
being used and contain a brief
description of the procedure being used.
Values are subject to MMS review and
audit, and MMS may direct a lessee to
use a different value if it determines that
the repocted value is inconsistent with
the reyuirements of the regulations. A
lessee may request. at any time. @ valoe
determination from MMS. The lessee
shall submit all available data to
suppott its request. The determination
by MMS shall remain effective for the
period stated therein.

{e) Value shall be based on the
highest price a prudent operator could
receive under its contract. Absent
coatract revision or amendment, if the
lessee fails 1o take proper or timely
action to receive prices or benefits lo
which it is eatitled, it must pay royalty
at a valve based upon that obtainable
price or benefit. Contract revisions or
amendments shall be in writing. and
signed by all parties to an arm’s-length
contract, and may be retroactive. If the
lessee makes timely application for a
price increase allowed under its
contract but the purchaser refuses, and
the lessee takes reasonable measures.
which are documented, fo force
purchaser compliance, the lessee will
owe no additional royalties until monies
or consideration resulting from the price
increase are received. This subsection
applies 1o price increments only and
shall not be construed to permit a lessee
to avoid its royalty payment obligation
in situations where a purchaser fails to
pay, in whole or in part, for a quantity of
coal remaoved or sold from a lease.

(D) Notwithstanding any other
provisions of this section. under no
circumstances shall the value for royalty
purposes be less than the gross proceeds
accruing, or which could accrue, to the
lessee, less applicable allowances
determined pursuant to §§ 206.260 and
206.282. If take-or-pay payments are a
part of gross proceeds, no additional
rovalty shall be due if make-up
deliveries are taken, unless the
purchaser is required to pay any
additional ammm& asa a;uult of pxoag
increases during the make-up peri

(8) The lessee is required to place coal
in marketable condition at no cost to the
Federal Government or Indian lessor.
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Where the value established pursuvant to
\hisncﬁonhdemt:rmi':led -laoee'u
gross proceeds, that value

increased to the extent that the gross
proceeds have been reduced because
the purchaser, or any other person, is
providing certain services, the cost of
which oedinarily is the responsibility of
the lessee, to place the coal in
marketable condition.

(h) If the lessee requests a value
determination from MMS, the lessee
mypaymyalﬁubueduponnnlne
consistent with the requirements of this
section until MMS issues a value
determination. After MMS issues a
value determination requested by a
lessee. or after MMS issues a value
determination based upon a review or
audit of royalty values, the payor is
required to pay any additional royalties
due plus interest computed pursuant to
30 CFR 218.200, retroactive to the
effective date of the value
determination. If the lessee is entitled to
a credit, MMS will ide instructions
for the taking of that credit. MMS shall
not pay interest on any credit.

{i) Certain information submitted to
MMS to support valualion proposals,
including transportation and/for od

processing allowances, is exemp
from -disclosure by the Freedom of
Information Act. $ US.C. 522. Any data
specified by the Act to be privileged,
confidential, or otherwise exempt, will
be maintained in a confidential manner
in accordance with applicable law and
regulations. All requests for information
about determinations made under this
Part are to be submitted in accordance
with the Freedom of Information Act
regulation of the Department of the
Interior, Title 43 CFR Part 2

§206.260 Washing allowances.

(a) (1) For ad valorem leases subject
to § 208.259, MMS shall, as authorized
by this section, allow a deduction in
determining value for royalty purposes
for the reasonable, actual costs incurred
to wash coal, unless the value
determined punmt to § 208259 was
based upon like-quality unwashed coal.
The allowance shall not exceed
50 percent of the value of the washed

selling

arrangement. The combined total of the
washing allowance (determined
according to this section) and the
transportation allowance (as determined
pursuant to § 206.262), shall not exceed
75 percent of the value, by individual
selling arrangement, as determined
pursuant to § 208.259, of the coal being
washed and transported.

(2) The MMS Director may approve an
allowance in excess of the limitations
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coatained in ph {a)(1) of this
section if the demonstrates that a
higher allowance is in the best interests
of the lessor. An application for
exception shall contain all relevant and
supporting data necessary for the MMS
Director to make a determination. Under
no circumstances shall the Direclor
allow the value for royalty purposes of
coal under any selling arrangement to be
reduced to zeto.

(b) Determination of washing
allowances. (1) Arm’s-length contracts.
(i) For coal washing costs incurred by a

the lessee for washing the coal under
that coatract, subject to review or audit.
Such an allowance shall be subject to
the limitations contained in

§ 200.200(a)(1). MMS approval is not
required to deduct washing costs
incurred under an arm’s-length contract:
hawever, the lessee must notify MMS of
its deductions of these costs by
submitting a completed page one of
Form MMS-£292 the same month the
waghing allowance first is reported as
an allowance on Form MMS—4014,
Report of Sales and Royalty Remittance,
pursuant to 30 CFR Part 210. This is a
reporting petiod. The allowance will be
denied for any production month for
which a Form MMS-4292 is not received
prioe to, or at the same time as, the Form
MMS-4014 for that month.

(ii) A coal washing allowance
determined pursuant to an arm’s-length
period begianing (be mouth hat e

mou! t
lessee first is authorized to deduct a
washing allowance in accordance with
paragraph (b){1) {i) of this section and
shall continue for 12 months, or until the
washing contract terminates, whichever
is earlier. For each reporting period, the
lessee may report an estimated washing
allowance deduction. As provided in
$ 208.2650({c), at the end of the 12-month
period or at the time the contract
terminates, the lessee shall submit page
one of Form MMS-4292, containing the

costs for the next reporting period. The
estimated coal washing allowance shall
not be greater than the reasonable,
actual coal washing costs in the
previous reporting period, unless MMS
approves a higher estimate upon written
request from the lessee.

(iii) Where the lesses’s payments for

under an arm’s-length contract

mmadonnnlubcmdm
lessee shall convert whatever
consideration is paid to a dollar value
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equivalent for the purposes of this
section.

(iv) MMS may require that a lessee
submit a.m’s-length washing contracts,
operating agreements, and other related
documents. Documents requested by
MMS shall be submitted within a
reasonable time, as determined by
MMS.

{2) Non-arm's-length or no contract. (i}
If a lessee has & non-arm's-length
washing contract or has no contract,
including those situations where the
lessee performs washing services itself,
the washing allowance will be based
upon the lessee’s reasonable, actual
costs. Such an allowance shall be
subject to the limitations contained in
§ 208.260(a){1}. The MMS approval is not
required to deduct washing costa
incurred under noa-arm’s-length or no
contract situations; however, the lessee
must notify MMS of its deductions of
these costs by submitting a completed
Form MMS—4282 and all data used by

the lessee to determine the washing
allowance the same month the washing
allowance first is reported as an
allowance on Form MMS-4014, Report
of Sales and Royalty Remittance,
pursvant fo 30 CFR Part 210. This is a
one-time filing effective for the entire
reporting period. The allowance will be
denied for any production month for
which a Form MMS-4292 is not received
prior to, or at the same time as. the Form
MMS-4014 for that month.

{ii) A coal washing allowance
determined pursuant to a noa-arm's-
length contract or a no contract nmahon
shall be effective for a reporting peri
beginning the moath that the leuee ﬁnt
is authorized to deduct a washing
allowance in accordance with
paragraph (b){2){i) of this section and
shall continue for 12 months, or until the
non-arm’s-length contract terminates or
the no contract washing terminates,
whichever is earlier. For each reporting
period, the lessee may report an
estimated washing allowance deduction.
As provided in § 208.260{c}, at the end of
the 12-month period, or after the non-
arm’s-length or no contract washing
terminates, the lessee shall submit a
completed Form MMS-4292 containing
the actual costs for the previous
reporting period and all available data
to support its allowance. If coal washing
is continuing, the lessee shall include on
Form MMS-4292 its estimated costs for
the next reporting period and all data
necessary lo support its proposed
estimated allowance. The estimates coal
washing allowance shall not be greater
than the reasonable, actual coal
washing costs in the previous reporting
period. unless MMS approves a higher

S-094999 0116(07)(14-JAN-¥7-14:38:45)

estimate upon written request from the
lessee.

(iii} MMS shall monitor, review, and
audit coal washing allowances and may
direct a lessee 10 adjust an estimated or
actual allowance. A lessee also may
request a coal washing allowance
determination from MMS. If an MMS-
determined allowance is different from
the lessee's reported allowance, the
lessee shall adjust allowances repocted
afler the determination. Adjustments to
estimated costs in months preceding the
MMS determination shall not be
required to be made until the lessee
determines its actual costs pursuvant to
paragraphs (c) and (d) of this section,
unless MMS directs otherwise.

(iv) Fot new &:sbmgh'““fadmie:l or
arrangements, 's initial Form
MMS-4292 shall include estimates of the
allowable coal washing costs for the
applicable period. Cost estimates shall
be based upon the most recently
available operations data for the coal
washing system. or if such data is not
available, the lessee shall use estimates
based upon industry data for similar
washing systems.

(v) The non-arm's-length or no
contract washing allowance shall be
based upon the lessee’s reasonable.
actual costs for washing, including
operating and maintenance expenses,
overhead, [depreciation] and a return on
{undepreciated] capital investment. The
washing allowance shall be based upon
actual costs incurred during the 12-
month petiod.

{A) Allowable operating expenses
engineering: operations labor; fuek:
utilities: materials; ad valorer property
taxes; rent; supplies; and any other
directly allocable and attributable
operating expense which the lessee can
document.

(B) Allowable maintenance expenses
include: Maintenance of the coal
washing system; maintenance of
equipment; maintenance labor; and
other directly allocable and attributable
maintenance expenses which the lessee
can document.

(C) Overhead directly attributable and
allocable to the operation and
maintenance of the washing system is
an allowable expense. State and Federal
income taxes, production taxes or fees
such as State severance taxes, or the
Abandoned Mine Reclamation Fund
fees and royalties are not allowable
expenses.

Alternative 1

(D) To compute depreciation, the lessee
may elect to use either a straight-line
depreciation method or a unit of production
method based on the life of equipment or the
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life of the reserves which the washing system
services. Once an election is made, the lessee

not be depreciated below a reasonable
salvage value.
Alernstive 2

{D) MMS shall allow as & cost an amount
equal to the initial capital investment in the
mnhingfndliuamumpﬂedbylnteol &

(E) The rate of return on
[undepreciated] capital investment shall
be the Moody Aaa corporate bond rate
as published by Moody’s Investors
Service. Inc. in Afoodys Bond Record on
the first business day of the reporting
period for which the allowance is
applicable. This rate will be effective
during the entire reporting period. The
rate shall be redetermined at the
beginning of each subsequent reporting
period.

(c) Reporting requiremeats. (1} After
the initial reporting period, for
succeeding reporting periods. less~23
shall submit Form *){S-4282 (or page
one of the Form M?4S-4282 for arm’s-
length washing -oatracts) on an annual
basis. Form MMS-4292 and, if
necessary, cther information
must be re<eived by MMS within 90
days aft:r the end of the previous
reporing period, unless MMS spproves
a lor ger period. I the Form MMS-4292
is not received timely, then the
allowance requested will not be
effective until the first day of the month
in which the Form MMS-4292 is
received, and will be applicable to
Forms MMS-4014, Report of Sales and
Royalty Remittance, received after that
date. The lessee will be required to
refund, with interest, any unauthorized
allowance which it has taken.

{2) This MMS may establish reporting
dates for individual lessees different
than those specified in this section in
order to provide more effective
administration. Lessees will be notified
as to any change in their reporting
period.

{3) Washing allowances must be
reported as a separate line on the Report
of Sales and Royslty Remittance, Form
MMS-4014.

(d) Adjustments. (1) If actual coal
washing costs differ from the estimated
cost as reported on the Form MMS—4292,
the lessee shall make adjustments on its
Forms MMS-4014 in accordance with
MMS established procedures. The lessee
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must maintain, for audit purposes. a
month-by-month reconciliation of the
lease account, by AID number, product
code, and selling arrangement.

(2) If the actual washing allowance is
less than the amount the lessee has
¢:1imated and takes during the reporting
period. the lessee shall be required to
pay additional royalties due plus
interest computed pursuant to 30 CFR
218.200, retroactive to the first month the
lessee is autharized ta deduct & washing
allowance. If the actual washing
allowance is greater than the amount
the lessee has estimated and taken
shall be entitled : a credit without
interest.

(e) Other washing cost
determinations. The provisions of this
section shall apply 0 the determination
of washing costs when establishing
value using a net back valuation
procedure or any other procedure that
requires deduction of washing costs.

§206.281 ABocation of washed coal.

{2) When coal is subjected to
washing, the washed coal must be
allocated to the leases from which it
was produced.

{b) When the net ocutput of coal from a
washing plant is derived from coal
obtained from oaly one lease. the
quantity of washed coal allocable to the
{ease will be Lased on the net output of
the washing plant.

{c) When the net output of coal from a
washing plant is derived from coal
cbtained from more than ane lease, the
quantity of net output of washed coal
allocable to each lease will be based on
the ratio of messured quantities of coal
delivered to the washing plant and
washed from each lease compared to
the total measured quantities of coa’
delivered to the washing plant and
washed

§ 206262 Traneportstion aowances.

(a} For ad valarem leases subject to
§ 206.259, where the value for royalty
purposes has been determined at a point
remote from the lease or mine, MMS
shall, as authorized by this section.
allow a deduction in determining value
for royalty purposes far the reasonable,
actual costs incurred to:

{1) Transport the coal produced from a
Federal or Indian lease to a sales pcint
which is remate from the lease or mine;
or

(2) Transport the coal produced from a
Federal ot Indian lease to a i
facility wiscn that facility is remote from
the mine and, if appiicable, from the
washing facility to a remote sales point.
In-mine transporiation costs are ot lo
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be included in the transportation
allowance.

(b){(1) The transpartation allowance
shall not exceed 50 percent of the value
of the transported coal, as determined
pursuant to § 208.250, by individual
selling arrangement. The cambined total
of the tion allowance
{determined according to this section)
and the washing allowance (as
determined pursuant to § 208.260) shall
not exceed 75 percent of the value, by
individual selling arrangement,
determined pursuant to § 208.259, of the
coal being transported and washed

(2) The MMS Director may apprave an
allowance in excess of the limitations
contained in paragraph (b)(1) if the
lessee demonstrates that a higher
allowance is in the best interests of the
lessor. An application for exception
shall contain all relevant and supporting
data necessary for the MMS Director to
make a determination. Under no
circumstances shall the Director allow
the value for rcynlty purposes of coal

(c) When lease products contain non-
coal products or ma’arial such as bone,
ash, or other impurities, transportation
costs must be allocated among all such
products or materials transported. No
transportation allowance shall be
authorized for the transportation of
lease products or materials which are
not royalty bearing. Transportation
allowances shall be exymsed as a cost
per ton of coal

(d) Determination of bnnsponabon
allowances—{1) Arm’s-length controcts.
{i) For coal transportation costs incurred
by a lessee pursuant to an arm’s-length
contract. the tion allowance
shall be the reasonsble. actual costs
incurred by the lessee for transporting
coal under that contract, subject to
review, audit, and adjustment. Such
allowances shall be subject to
limitation of § 2068.262{b){1). MMS
approval is not required to deduct
transportation costs incurred under an
arm’s-length contract: however, the
lessee must notify MMS of its allowance
by submitting a completed page one of
Form MMS-4293 the same month the
transportation allowance first is
reported on Formm MMS-4014, Report of
Sales and Royalty Remittance, filed
pursuant to 30 CFR Part 210. This is a
one-time filing effective for the entire
reporting period. The allowance will be
denied for any production month for
which Form MMS-4293 is not received
prior to, or at the same time as, the Form
MMS-4014 for that month.

(ii) A coal transportation allowance
determined pursuant to an arm” ;
coutract shall be effective for a reporting
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od beginning the month that the
first is authorized in accordance

with paragraph (d)}{1)i) of this section to
deduct a transportation allowance and
shall continue for 12 months, or until the
transpoctation contract terminates,
whichever is earlier. For each reporting
period. the lessee may report an
estimated tion allowance
deduction. As provided in § 200.282(e).
at the end of the 12-month period or at
the time the contract terminates, the
lessee shall submit page one of Form
MMS-4283, containing the actual costs
for the previcus period and
ont g g pesiod. The eximated
next reporting estima
coal transportation allowance shall not
be greater than the reasonable, actual
coal transportation costs in the previous
reporting period, unless MMS approves
a higher estimate upon writlen request
from the lessee.

opoctarion under en aomse length
transportation an arm’s-|
contract are not on a doflar vatue besis.
the lessee shall convert whatever
consideration is paid to a dollar value
equivalent for the purposes of this
section.

(iv) MMS may require that g lessee
submit arm’s-length transportation
contracts, operating agreements, and
other related documents. Documents
requested by MIMS shall be submitted
within a reasonable time, as determined
by MMS.

(2} Non-arm’s-langth or no contract. (i)
If a lessee has a non-erm’s-length
transportation contract or bas no
contract, including those situations
where the lessee performs

transportation allowance will be based
upon the lessee’s reasonable, actual
costs. Such an allowance shall be
subject to the limitations contained in
§ 208.282(b)(1)- 2;”% approval is

no contract situations; however, the
lessee must notify MMS of its
deductions of these costs, by submitting
a completed Form MMS-4293 and all
data used by the lessee to determine the
transportation allowances the same
month the transportation allowance first
is reported as an allowance on Form
MMS—4014, Report of Sales and Royalty
Remittance, pursuant to 30 CFR Part 210.
This is a one-time filing effective for the
entire reporting period. The allowance
will be deried for any prodoction month
for which a Form MMS—-4283 is not
received prior to, or at the same time as,
the Form MMS-4014 for that month.

(ii) A coal transportation allowance
determined pursusnt 10 8 nou-arm’s-
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length contract or a no contract situation  upon actual costs incurred during the 12-  the previous reporting period. unless

shall be effective for a reporting period
beginning the month that the lessee first
is authorized in sccordance with
paragraph (d)X2)(1) of this section 10
deduct & transportation allowance and
shall contitue for 12 months, or until the
non-arm’s-length contract terminates or
the no coutract transpoctation
terminates, which is earlier. For each
reporting period, the lessee may report
an estimated transportation allowance
deduction. As provided in § 208.262(e).
a1 the £nd of the 12-month period. or
after the noa-arm's-length o no contract
transportation terminates, the lessee
shall submit a completed Form MMS-
4293 conlaining the actual costs for the
previous period. and all
available data 1o support its allowance.
If coal transportation is continuing. the
lessee shall incdlede oa Form MNS-4253
its estimated costs for the npext reporting
period and all data necessary to support
its proposed estimated allowance. The
estimated coal transportation allowance
shall not be greater than the reasonable.
actual cosl transportation costs in the
previous reporting period. unless MMS
approves a higher estimate upon written
request from the lessee.

(iii) MMS shall monitor. review, and
audil transportation allowances and
may direct a lessee to adjust an
estimated or actual allowance. A lessee
may also request a transportation
determination from MMS. If an MMS-
determined allowance resulting from
either a request from the lessee or from
an MMS review or audit is different
from the lessee's reported allowance.
the Jessee shall adjust allowances
reported after the determination.
Adjustments to c:stimated costs in
months preceding the MMS
determination shall not be required to
be made until the lessee determines its
actusl costs pursuant to paragraphs (e)
and (f). unless MMS directs otherwise.

{iv) For new transportation facilities
or arrangements, the lessee’s initial
Form MMS—4293 shall include estimates
of the allowable coal transportation
costs for the applicable period. Cost
estimates shall be based upon the most
recently available operations data for
the ransportation system, or if such
data is not available, the lessee shall
use estimates based upon industry data
for similar transportation systems.

{v) The non-arm's-length or no
contract transportation allowance shall
be based upon the lessee’s actual costs
for transportation, including operating
and maintenance expenses, overhead,
[depreciation]. and a retum on
[undepreciated] capital investment. The
transportation allowance shall be based

$-094999 O118(07)14-JAN-87-14:38:51)

month reporting period.

A Allowsble operating expenses

ety

engineering: opera
utilities: materials; ad valorem property
taxes; rent; supplies; and any other
directly allocable and attributable
operating expense which the lessee can
document.

(B) Allowable maintenance expenses
include: Maintenance of the
transportation maintenance of

equipment:
odmdzredlyanoabhandamibuhble
maintenance expenses which the lessee
can document.

{C) Overhead duectly attributable and
allocable to the operation and
maintenance of the transportation
system is an expense. State
and Federal income taxes, prodaction
taxes ot fees sach as State severance
taxes, oz the Abandoned Mine
Reclamation Fund fees and royalties are
not allowable expenses.

Ahernative 1:
(D) To compute depreciation, the lessee
may elect 1o use either a straight-line

depreciation method or a wnit of production
method based on the life of equipment or the
life of the reserves which the transportation
system services. After an election is made,
the lessee may not alternate methods without
MMS approval. A change in ownership of a
transportation system shall not alter the
depreciation schedule established by the
original transporter/ieasee foc purposes of
the allowance circulation. Equipment shall
po! be depreciat>d below a reasonable
salvage value.

Abernative 2

(D) MMS shall allow as a cost an amount
equal to the initial capital investment in the
transportation system multiplied by a rate of
return determined pursuant to subsection (E).
No allowance shall be provided for
depreciation.

(E) The rate of return on
{undepreciated] capital investment shall
be the Moody Aaa corporate bond rate
as published by Moody’s Investors
Service, Inc. in Moody's Bond Record on
the first business day of the reporting
period for which the allowance {s
applicable. This rate will be effective
during the entire petiod. The
rate shall be redetermined at the
beginning of each subsequent reporting
period. (

(e) Reporting requirements. (1) After
the initial reporting period. all lessees
shall submit Form MMS-4293 (or page
one of Form MMS-4283 for arm's-length
contracls) on an annual basis. Form
MMS—4293 and, if necessary, other
supporting information must be received
by MMS within 80 days after the end of
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MMS approves a longer period. If the
Form MMS-4293 is not received timely.
then the aliowance will not be
effective until the first day of the month
in whch the Form MMS-4298 is
received, and will be applicable to Form
MMS-4014, Report of Sales and Royalty
Remittance, received after that date. The
lessee will be required to refund, with
interest, any unauthorized allowance

which it has taken.
tablist %

(2) The MS
dates for lessees different

(3)mmpahﬂmanmmmibe
reported as a separate on the Report
of Sales and Royalty Remittance, Form
MMS-4014.

(D Adjustments. (1) If actual
transportation costs differ from the
estimated cost as reported on the Form
MMS-4283, the lessee shall make
adjustments on its Forms MMS-4014 in
accordance with MMS established

ceds Tbelmecmmtmlinui&
for t purposes, & month-by-monl
reconciliation of the lease account by
AID number, Product Code. and Selling

ment.

(2) If the actual transportation
allowanahlmthmthcammuhe

required to pay additional royalties due
plus interest computed pursuant to 30
CFR 218200, retroactive to the first
moath the lessee is authorized to deduct
a transportation allowance. If the actual
transportation allowance is greater than
the amount the lessee has estimated and

taken during the period, the
lessee shall be entitled to a credit
without interest.

(g) Other transportation cost
determinations. The provisions of this
section shall apply to the determination
of transportation costs when
establishing value using a net back
valuation procedure or any other
procedure that requires deduction of

transportation costs.
§200.263 Contract subemission.

(a) The lessee and other payors shall
submit to MMS, upon request, contracts
for the sale of coal from ad valorem
leases subject to this subpart. Contracts
must be received by MMS within a
reasonable period of time, as specified
by MMS. Lessees shall include as part of
the submittal requirements any
contracts, ts, contract
amendments, or other documents which
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affect the proceeds received for gasification or liquefaction technology. §212201 RoyaRy peymenta.

the sale of coal, as well as any other the value of production for the Operators/lessees shall submit

information regarding any coasideration  aof computing royalty shall be royalty payments as provided for in the

received for the sale or disposition of determined by MMS. lease and the regulations in this Title.

coal which is not included in such The payment shall be made by the end

submittals. lessee certify in

writing that it has provided all Mﬁnmmuw-s mupaﬁngpehdhwmmemydty

S ments and information which ') ‘The Autharity citation for Part 212 .

by purchasers of coal from ad valorem is revised to read as follows:

s sicto B mipet, | Aty SUSC IS BNSC  Forth s aledin
ormation request er this section = " 43 CFR 3480 is

during normal business hours or
provided to MMS at such time and in
soch manner as may be requested by
suthocired Department of the Iaterior
personnel. Nothing in this subsection
shall be construed to limit the authority
of MMS to obtain or have access to
information pursuant to 30 CFR Part 212,
{b) Lessees and gther payors shall
designate. for each contract submitted
pursvant 1o this section, whether the
contract is arm’s-length or non-arm's-

{c] A lessee’s determination that its
conlract is arm’s-length is subject o
future audit to verify that the contract
mee!s the criteria of the arm’s-Jength
contract definition in § 208.251.

{d) Information required to be
submitted under this section which
caastitutes trade secrets and
which is identified as privileged or
coufidential shall not be available for
public inspection or made public or
disclosed without the consent of the
lesvee or ather payor, except as
otherwise provided by law or
regulation.

§ 206.284 In-eltus and Swrface gesification
and Bquetaction operations.

If an ad valorem Federal coal Jease is
developed by in situ or surface
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1001 et 929 W US.C. 1701 et 2eq: £IVSC.
1301 et 9eq: 43 US.C. 1331 et 9eq: and 43
USC. 1801 et seq.

2. Subparts F and G under Part 212 are
revised to read as follows:

Subpart F—Coal—~{Reserved]

Subpart G—Other Solid Minerale—
[Reserved)

3. The following subparts are added to
Panrt 12

Subpart H—Geothermal Resources—
[Reserved]

Subpect 1—0CS Sulfur-—{Reserved]

PART 218—{AMENDED]

30 CFR Part 218 is amended as
follows:

1. The Authority citation for Part 218
is revised to read as follows:

Authority: 25 US.C. 390 et seq: 25 USC
390 et 22q: 25 US.C 2001 et 52q: W USC.
181 et 329 D US.C. 351 et 52q: W USC
1001 et seq; 30 US.C. 1701 et seq; 43 US.C.
1301 et seq: 43 US.C. 1331 et seq.: and 43
US.C 1801 et seq.

2. 30 CFR Part 218 is amended by
revising newly redesignated § 218201
{formerly § 203.200(b}) to read as

follows:

FA701 FMT...(16,30].4-15-88

1. The authority citation for 43 CFR
Part 3450 continnes to read as follows:

Axnthacity: The Mineral Leasing Act of
February 23, 1920, s amended (30 US.C 151
et seq.): the Miners] Lessing Act for Acquired
Lands of 1947, s amended (30 US.C. 351-
350): the Serface Mining Control snd
Reclamation Act of 1977 (30 US.C. 1201, o2
seq-} the Nationsl Historic Preservation Act
of 1958, a3 ameaded (16 US.C. 470, et oeq )
the Endangered Species Act of 1973. as
amended (16 US.C. 1531, ¢t seq ) the Act of
March 3, 1508 as sssended (25 US.C. 398}
the Act of May 11, 1938, 23 amended (25
US.C 398e-200g): the Act of February 28,
12081, as amended (23 US.C. 397) the Act of
May 29, 1924 (25 US.C. 308} the Act of March
3. 1927 (25 US.C. 398a-298¢): the Act of June
30, 1919, as amended (25 US.C. 39): R S. 41
{43 US.C. 1457}; the Federal Property and
Administrative Services Act of 1948, as
amended. (40 US.C. €71, et seq ) the National
Enviroomental Palicy Act of 1968, &
amended (42 US.C. 4321, et seq.}: and the
Freedom of laformetion Act (S US.C. 552).

2. 43 CFR 34852 is amended by
removing parsgraphs 3485.2(d).
3485.2(e). 3485.2(f). 3485.2(g), 3485.2(h),
3485.2(1), and 3485.2(k). and 3485.2(]} is
redesignated to 3485.2{d).

[FR Doc. 87-808 Filed 1-14-8: 845 am)
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